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Meeting Invitation Accepted:
Calendar Entry
Subject: Buffalo/King Coal HW premeeting
When  
Date: Monday  02/06/2012
Time: 09:00 AM - 10:00 AM   (1 hour)
Chair: John Pomponio
Invitees  
Required (to): Barbara Okorn/R3/USEPA/US@EPA; Barbara Rudnick/R3/USEPA/US@EPA; Evelyn


MacKnight/R3/USEPA/US@EPA; Jeffrey Lapp/R3/USEPA/US@EPA; Jessica Martinsen/R3/USEPA/US@EPA; Jon
Capacasa/R3/USEPA/US@EPA; Linda Boornazian/R3/USEPA/US@EPA; Stefania Shamet/R3/USEPA/US@EPA


Optional (cc): Forren.John@epamail.epa.gov; Michael Dunn/R3/USEPA/US@EPA
Where  
Location: Randy's Office (or TBD)
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Meeting Invitation Accepted:
Calendar Entry
Subject: EAID comments on Buffalo Mt. for NPDES; Discussion
When  
Date: Monday  12/12/2011
Time: 01:00 PM - 02:00 PM   (1 hour)
Chair: John Pomponio
Invitees  
Required (to): Evelyn MacKnight/R3/USEPA/US@EPA; Forren.John@epamail.epa.gov; Jeffrey Lapp/R3/USEPA/US@EPA; Jessica


Martinsen/R3/USEPA/US@EPA; Jon Capacasa/R3/USEPA/US@EPA; Linda Boornazian/R3/USEPA/US@EPA;
Stefania Shamet/R3/USEPA/US@EPA


Optional (cc): Amy Bergdale/R3/USEPA/US@EPA; Bette Conway/R3/USEPA/US@EPA; Francisco Cruz/R3/USEPA/US@EPA; Greg
Pond/R3/USEPA/US@EPA; Jaclyn McIlwain/R3/USEPA/US@EPA; Jennifer Fulton/R3/USEPA/US@EPA; Margaret
Passmore/R3/USEPA/US@EPA; Mark Douglas/R3/USEPA/US@EPA; Michael Dunn/R3/USEPA/US@EPA


Where  
Location: 12-223, plus Video link with Wheeling; (we can also set up a phone line if needed)
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Meeting Invitation Accepted:
Calendar Entry
Subject: EAID comments on Buffalo Mt. for NPDES; Discussion
When  
Date: Monday  12/12/2011
Time: 01:00 PM - 02:00 PM   (1 hour)
Chair: John Pomponio
Invitees  
Required (to): Evelyn MacKnight/R3/USEPA/US@EPA; Forren.John@epamail.epa.gov; Jeffrey Lapp/R3/USEPA/US@EPA; Jessica


Martinsen/R3/USEPA/US@EPA; Jon Capacasa/R3/USEPA/US@EPA; Linda Boornazian/R3/USEPA/US@EPA;
Stefania Shamet/R3/USEPA/US@EPA


Optional (cc): Amy Bergdale/R3/USEPA/US@EPA; Bette Conway/R3/USEPA/US@EPA; Francisco Cruz/R3/USEPA/US@EPA; Greg
Pond/R3/USEPA/US@EPA; Jaclyn McIlwain/R3/USEPA/US@EPA; Jennifer Fulton/R3/USEPA/US@EPA; Margaret
Passmore/R3/USEPA/US@EPA; Mark Douglas/R3/USEPA/US@EPA; Michael Dunn/R3/USEPA/US@EPA


Where  
Location: 12-223, plus Video link with Wheeling; (we can also set up a phone line if needed)
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Brown Bag: Peg Fork Biology and Data issues
Mon 07/02/2012 12:15 PM - 1:30 
PM
Attendance is optional for John Pomponio
Chair: Michael Dunn/R3/USEPA/US
Location: 12-223; With video


Required:
Amy Bergdale/R3/USEPA/US@EPA, Evelyn MacKnight/R3/USEPA/US@EPA, Francisco 
Cruz/R3/USEPA/US@EPA, Greg Pond/R3/USEPA/US@EPA, Jeffrey Lapp/R3/USEPA/US@EPA, Jennifer 
Fulton/R3/USEPA/US@EPA, Jessica Martinsen/R3/USEPA/US@EPA, Linda 


Optional: John Pomponio/R3/USEPA/US@EPA, Stefania Shamet/R3/USEPA/US@EPA


This is one of the only times available on Monday to discuss the Peg Fork issues and their relation to Buffalo. 
Hopefully, a brownbag style meeting will work. We will use the time reserved for the weekly meeting, as well. 
Finally, we will need to create an agenda for the meeting to make sure the limited time is used wisely.


Description


Personal Notes












From: Matthew Klasen
To: John Pomponio; boornazian.linda@epa.gov
Cc: Stefania Shamet; Michael Dunn; Jeffrey Lapp; Evelyn MacKnight; Gregory Peck
Subject: Buffalo Mountain chat early next week (Monday)?
Date: 08/23/2012 11:31 AM


Randy and Linda:


Hope all's well.  As you remember, we had tried to set up a discussion of Buffalo with
you both and Greg a couple weeks ago but had scheduling issues here (and apologies
again for that).  Are you both in the office early next week (perhaps Monday) for a
quick check-in?


As you may know already, we had a Congressional request come in on this yesterday,
so we wanted to make sure we have an updated sense of where things stand
(recognizing, of course, relevant certainty caused by NMA).


Let me know -- thanks.


-Matt


-------------------------------------------------------
Matt Klasen
U.S. Environmental Protection Agency
Office of Water (IO)
202-566-0780
cell (202) 380-7229
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From: Matthew Klasen
To: John Pomponio; Linda Boornazian
Cc: Michael Dunn
Subject: Buffalo chat w/ Greg tomorrow?
Date: 07/12/2012 11:54 AM


Randy and Linda:


Greg wanted to see if he could find a time to check in on Buffalo at some point this
week, following up from Tuesday's mining call.  I know we're getting close to the end
of the week already, but would tomorrow sometime work for you both?  Happy to
coordinate with other folks here as well.


Let me know -- thanks.


-Matt


-------------------------------------------------------
Matt Klasen
U.S. Environmental Protection Agency
Office of Water (IO)
202-566-0780
cell (202) 380-7229
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Meeting Confirmed: Michael Dunn has confirmed this meeting
Calendar Entry
Subject: Brown Bag: Peg Fork Biology and Data issues
When  
Date: Monday  07/02/2012
Time: 12:15 PM - 01:30 PM   (1 hour 15 minutes)
Chair: Michael Dunn
Invitees  
Required (to): Amy Bergdale/R3/USEPA/US@EPA; Evelyn MacKnight/R3/USEPA/US@EPA; Francisco Cruz/R3/USEPA/US@EPA;


Greg Pond/R3/USEPA/US@EPA; Jeffrey Lapp/R3/USEPA/US@EPA; Jennifer Fulton/R3/USEPA/US@EPA; Jessica
Martinsen/R3/USEPA/US@EPA; Linda Boornazian/R3/USEPA/US@EPA


Optional (cc): John Pomponio/R3/USEPA/US@EPA; Stefania Shamet/R3/USEPA/US@EPA
Where  
Location: 12-223; With video


This is one of the only times available on Monday to discuss the Peg Fork issues and their relation to Buffalo. Hopefully, a
brownbag style meeting will work. We will use the time reserved for the weekly meeting, as well. Finally, we will need to
create an agenda for the meeting to make sure the limited time is used wisely.


Here's a quick agenda for the meeting:
- Discuss Objectives of the meeting
- Confirm or create an agreed upon agenda for the meeting
- Discussion on Peg Fork Data - Wheeling lead
- Discussion on Peg Fork in relation to Buffalo
- Discussion on next steps
- End
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From: Michael Dunn
To: Jessica Martinsen
Cc: Jeffrey Lapp; John Pomponio
Subject: Fw: Buff
Date: 01/07/2013 12:11 PM


FYI:


I've been trying to get Matt to contact you re: Buffalo and MTM stuff directly. Will
keep working on it, but for now it looks like Greg would like an update on Buffalo. 


___________________
Michael Dunn
Environmental Assessment and Innovation Division
USEPA Mid-Atlantic Region 3
215-814-2712
dunn.michael@epa.gov
----- Forwarded by Michael Dunn/R3/USEPA/US on 01/07/2013 12:09 PM -----


From:    Gregory Peck/DC/USEPA/US
To:    John Pomponio/R3/USEPA/US@EPA, Jeffrey Lapp/R3/USEPA/US@EPA, Michael
Dunn/R3/USEPA/US@EPA
Cc:    Matthew Klasen/DC/USEPA/US@EPA, Cliff Rader/DC/USEPA/US@EPA
Date:    01/07/2013 11:58 AM
Subject:    Buff


Randy/Jeff/Michael:


Can you give me a quick update on where you all are on the draft EIS review and
coordination on Buff Mtn.  Thanks!!


Greg
_____________________________________________
Gregory E. Peck
Chief of Staff
Office of Water
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, N.W.
Washington, D.C.   20460


202-564-5778
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From: John Pomponio
To: Michael Dunn
Subject: Fw: Buffalo Mountain
Date: 10/31/2012 10:48 AM
Attachments: Highway X .pdf


Talk to me again


John R. (Randy) Pomponio,  Director
Environmental Assessment & Innovation Division
U.S. Environmental Protection Agency, Region III
1650 Arch Street
Philadelphia, PA 19103


(215) 814-2702
pomponio.john@epa.gov


----- Forwarded by John Pomponio/R3/USEPA/US on 10/31/2012 10:48 AM -----


From:    "John Morgan" <jmorgan@morganworldwide.com>
To:    John Pomponio/R3/USEPA/US@EPA, Jeffrey Lapp/R3/USEPA/US@EPA
Date:    10/29/2012 05:25 PM
Subject:    RE: Buffalo Mountain


Randy,
This is the other file indicating the design with the road.
John


 
From: John Morgan 
Sent: Monday, October 29, 2012 5:23 PM
To: John Pomponio; Lapp.Jeffrey@epamail.epa.gov
Subject: Buffalo Mountain


 
Randy,
Please find attached a drawing indicating our mine only option.  It is my understanding that you will
forward this to Consol.  Due to the file size I will send you the road drawing separately.


John
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From: John Pomponio
To: Michael Dunn
Subject: Fw: Buffalo Mountain
Date: 10/31/2012 10:48 AM
Attachments: Mine Only.pdf


Talk to me


John R. (Randy) Pomponio,  Director
Environmental Assessment & Innovation Division
U.S. Environmental Protection Agency, Region III
1650 Arch Street
Philadelphia, PA 19103


(215) 814-2702
pomponio.john@epa.gov


----- Forwarded by John Pomponio/R3/USEPA/US on 10/31/2012 10:47 AM -----


From:    "John Morgan" <jmorgan@morganworldwide.com>
To:    John Pomponio/R3/USEPA/US@EPA, Jeffrey Lapp/R3/USEPA/US@EPA
Date:    10/29/2012 05:24 PM
Subject:    Buffalo Mountain


Randy,
Please find attached a drawing indicating our mine only option.  It is my understanding that you will
forward this to Consol.  Due to the file size I will send you the road drawing separately.


John
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From: John Pomponio
To: Michael Dunn; Jon Capacasa
Subject: Fw: KCH/Buffalo Mtn
Date: 06/26/2012 01:51 PM


FYI


John R. (Randy) Pomponio,  Director
Environmental Assessment & Innovation Division
U.S. Environmental Protection Agency, Region III
1650 Arch Street
Philadelphia, PA 19103


(215) 814-2702
pomponio.john@epa.gov


----- Forwarded by John Pomponio/R3/USEPA/US on 06/26/2012 01:50 PM -----


From:    Jessica Martinsen/R3/USEPA/US
To:    "Mullins, Ginger LRH" <Ginger.Mullins@usace.army.mil>, Thomas.Smith@dot.gov
Cc:    Jason.Workman@dot.gov <'Jason.Workman@dot.gov'>, "Taylor, Mark A LRH"
<Mark.A.Taylor@usace.army.mil>, alison.m.rogers@usace.army.mil, John
Pomponio/R3/USEPA/US@EPA, Jeffrey Lapp/R3/USEPA/US@EPA, Barbara
Rudnick/R3/USEPA/US@EPA, Linda Boornazian/R3/USEPA/US@EPA, Evelyn
MacKnight/R3/USEPA/US@EPA, Susan Bromm/DC/USEPA/US@EPA, David
Evans/DC/USEPA/US@EPA, William Early/R3/USEPA/US, Shawn Garvin/R3/USEPA/US@EPA,
John Forren/R3/USEPA/US
Date:    06/26/2012 01:48 PM
Subject:    KCH/Buffalo Mtn


Good Afternoon Ginger and Tom,


As you know the Buffalo Coal, King Coal Highway proposal is being analyzed and
discussed on a number of fronts through a number of authorities.  NEPA
documentation is ongoing to assure NEPA compliance.  As a cooperating agency, EPA
believes that it is appropriate for Regional and District level  EPA, COE, and FHWA, 
to meet to discuss EIS progress, opportunities to include EPA water quality and
NPDES scenarios within the document, and our  previous EIS and scoping
comments.  Clean Water Act issues that reflect EPA's roles and responsibilities within
both the Section 402 (NPDES) and Section 404 programs should also be clarified and
discussed to assure an environmentally sound path forward.  We recently met with
Consol Coal and the State to discuss some of these issues.  It is clear to us that
further joint discussions among the Regional offices of the Federal Agencies would
serve to expedite permit decisions and to fully vet environmental protection and
public interest issues.


EPA Region III would be happy to facilitate the establishment of a Federal Agency
(Regional) session.  For convenience and travel purposes that session could be virtual
and held using video conferencing equipment, or a physical meeting could be held in
the Pittsburgh or Wheeling West Virginia area.    We propose that the week of July
9th as a good option.  Meeting that week would allow us to report progress to our
Principals who we believe are to meet in the near future.
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Thank you for your consideration.  Please let Jeff and/or me know if you are
interested in a Federal Agency Regional session to share information on the Buffalo
Mountain/King Coal Highway issue.  


Thank you,
Jessica Martinsen
U.S. EPA Region III
Office of Environmental Programs
1650 Arch St. (3EA30)
Philadelphia, PA  19103
215-814-5144 (office)
215-814-2783 (fax)








From: Mark Ferrell
To: Shawn Garvin
Cc: John Pomponio; Jeffrey Lapp; Catherine Libertz; Stefania Shamet
Subject: Fw: Rep. Rahall letter to SGarvin
Date: 02/13/2013 05:01 PM
Attachments: 20130213145646820.pdf


I received a call from David McMaster, COS in Rep. Rahall's office. He forwarded the attached pdf of a
letter from Rahall to Shawn that is in the mail. McMaster is also asking for a brief/update on the "process
moving forward" with regards to Buffalo.
 
~Mark
 
Mark Ferrell
Office of State and Congressional Relations
West Virginia Liaison
(304) 542-0231


-----Forwarded by Mark Ferrell/R3/USEPA/US on 02/13/2013 04:57PM -----
To: Mark Ferrell/R3/USEPA/US@EPA
From: "McMaster, David" <David.McMaster@mail.house.gov>
Date: 02/13/2013 03:47PM
Subject: FW:


(See attached file: 20130213145646820.pdf)


Thanks for getting the attached Mr. Garvin.  And if you could help me in outlining the process moving
forward on Buffalo Mountain, it would be much appreciated.
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From: Matthew Klasen
To: John Pomponio
Cc: Michael Dunn
Subject: Fw: Rescheduled: Sen. Rockefeller Staff Briefing on King Coal Highway (Sep 14 12:00 PM EDT in 531 Hart Senate


Office Building )
Date: 09/11/2012 12:23 PM


Hi Randy,


FYI (in case Sven or Denis didn't get in touch yesterday): Senator Rockefeller's staff
(Pat Bond) needed to reschedule this briefing for later in the day.  To make this
change as easy as possible -- and to eliminate the need for you to change your travel
arrangements -- we're planning to just swap the times for the Congressional briefing
and the Virginia devm't projects meeting, so that the VA meeting will now be from
10-11 and the Hill briefing will now be from 12-1. 


We'll work on making associated changes to the remaining calendar invitations today.


Thanks,
Matt


-------------------------------------------------------
Matt Klasen
U.S. Environmental Protection Agency
Office of Water (IO)
202-566-0780
cell (202) 380-7229
----- Forwarded by Matthew Klasen/DC/USEPA/US on 09/11/2012 12:21 PM -----


Rescheduled: Sen. Rockefeller Staff Briefing on King Coal Highway
Fri
09/14/2012 12:00
PM - 1:00 PM


Attendance is FYI for Matthew Klasen


Chair: Sven-Erik Kaiser/DC/USEPA/US


Location: 531 Hart Senate Office Building 


This reschedule notice has been applied to the meeting.
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Required: Denis Borum/DC/USEPA/US@EPA, Gregory Peck/DC/USEPA/US@EPA, pomponio.john@epa.gov


FYI: Matthew Klasen/DC/USEPA/US








From: John Pomponio
To: Michael Dunn
Subject: Fw: comments on the Consol of Kentucky Buffalo Mountain Mine
Date: 06/13/2012 09:43 AM
Attachments: Consol of KY Buffalo Mountain Garvin letter with sig scan.pdf


Consol of Ky Buffalo Mtn Mine supplemental comments 11-11 ex list.doc
Consol of Ky Buffalo Mtn Mine supplemental comments 11-11 Final.doc


Second of 2 Hendryx related emails.  This one includes attachments that reference
his work.


John R. (Randy) Pomponio,  Director
Environmental Assessment & Innovation Division
U.S. Environmental Protection Agency, Region III
1650 Arch Street
Philadelphia, PA 19103


(215) 814-2702
pomponio.john@epa.gov


----- Forwarded by John Pomponio/R3/USEPA/US on 06/13/2012 09:42 AM -----


From:    "Margaret Janes" <mjanes@hardynet.com>
To:    R3 RA@EPA, Jon Capacasa/R3/USEPA/US@EPA, John Pomponio/R3/USEPA/US@EPA
Date:    11/08/2011 12:24 PM
Subject:    comments on the Consol of Kentucky Buffalo Mountain Mine


Dear Administrator Garvin:


 
Please find attached cover letter, comments and exhibit list on the pending CWA Section 404 permit
for the Consol of Kentucky’s Buffalo Mountain Surface Mine in West Virginia.  A copy of the
comments including exhibits will be mailed to you.


 
Sincerely,    


 
Margaret Janes
Appalachian Mountain Advocates
www.appalmad.org
304-897-6048
mjanes@hardynet.com
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Exhibit List  



Consol of Kentucky Buffalo Mountain Mine 11-2011 


Exhibit A: Letter to Ginger Mullins, Chief, Regulatory Branch, Huntington District, ACOE. From Thomas R. Chapman, Field Supervisor, USFWS Elkins, WV, Field Office.  Re: Public Notice 200400604 and EID, Coal Mac, Inc., Phoenix No. 4 Surface Mine.  July 13, 2004.



Exhibit B: Letter to Ginger Mullins, Chief, Regulatory Branch, Huntington District, ACOE. From Thomas R. Chapman, Field Supervisor, USFWS Elkins Field Office.  Re: PN No. 200400658 Hollow Mountain Resources, Inc. July 9, 2004.



Exhibit C:  SEQ CHAPTER \h \r 1 February 14, 2005, Memorandum of Understanding with OSM, FWS and EPA concerning “Concurrent and Coordinated Review and Processing of Surface Coal Mining Applications Proposing Placement of Dredged and/or Fill Material in Waters of the United States.”  


Exhibit D: Letter to Mr. John Studt, Chief Regulatory Branch, Operations Division, ACOE.  From Benjamin N. Tuggle Ph.D., Chief of Federal Program Activities, US Department of the Interior, Fish and Wildlife Service.  Re: ACOE proposed changes to ACOE NW permit program.  July 2, 2001. 
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November 8, 2011


Mrs. Teresa Spagna


Environmental Engineer South Regulatory Section, CELRH-OR-FS



US Army Corps of Engineers, Huntington District



502 Eight Street



Huntington, West Virginia  25701-2070



RE: Public Notice No. 2008-491, Consol of Kentucky, Inc., Buffalo Mountain Mine


Dear Mrs. Spagna:


We are submitting supplemental comments on the Consol of Kentucky, Inc., (“Consol”) Buffalo Mountain Surface Mine because of our extreme concern over the environmental, community and health impacts that will be caused if the mine is permitted.  We are submitting these comments on behalf of Sierra Club, Ohio Valley Environmental Coalition, Coal River Mountain Watch, and West Virginia Highlands Conservancy, and ask that they be made part of the administrative record.  Since we last commented during the formal comment period in December 2008, state and federal governments have issued new guidance, published studies, and updated policies on environmental harm caused by mountaintop removal coal mining.  In addition, the academic community has published new peer reviewed studies directly related to the decision now before the United States Army Corps of Engineers (“Corps”).  The tremendous volume of new information necessitates supplementing our original comments.  



Consol proposes to fill nearly ten miles of high quality mountain streams and destroy over 2,300 acres of forested land in the Tug Fork watershed.  In fact, the Buffalo Mountain Surface Mine is the largest mine proposed in West Virginia since the Spruce No. 1 Mine over ten years ago.  Recent studies show devastating human health impacts in citizens living near mountaintop removal mines.  Further, it has been repeatedly shown that disruption of vast layers of geological strata leads to long term toxic discharges of selenium and total dissolved solids to area streams – poisoning fish and impairing stream uses for decades.  These impacts will be multiplied many times over because of the sheer size of the Buffalo Mountain Surface Mine and site specific data showing high levels of selenium in the strata at the mine site.  


A new analysis by the Appalachian Mountain Advocates shows that permitted mining operations
 



cover 23.5% of the land mass and 22.4% of the streams in the Pigeon Creek watershed.  Ex. ss at 5. This disturbance has likely caused or greatly contributed to the biological impairment of over 30% of streams in the watershed and directly caused the impairment of nearly 10% of streams by selenium. Id. at 5.  An additional 10% of streams are impaired by iron and 9.3% impaired by pH.  Id.  Past and current mining has taken a heavy toll on Pigeon Creek, causing serious cumulative water quality degradation in the watershed. The Corps must consider these impacts along with any foreseeable future impacts in the watershed.       


INTRODUCTION



In order to permit the proposed activities, the United States Army Corps of Engineers (hereinafter, “the Corps”) must find that the activity complies with both Section 404 of the Clean Water Act (“CWA”) and the National Environmental Policy Act (“NEPA”).  


The basic precept of Section 404 of the CWA is “that dredged or fill material should not be discharged into the aquatic ecosystem, unless it can be demonstrated that such a discharge will not have an unacceptable adverse impact either individually or in combination with known and/or probable impacts of other activities affecting the ecosystem of concern.”  40 C.F.R. § 230.120(c).  Generally, no discharge of dredged or fill material shall be permitted 1) if there is a practicable alternative to the proposed discharge, 2) if the discharge causes or contributes to violations of applicable state water quality standards, 3) if the discharge will cause or contribute to significant degradation of the environment, or 4) unless all appropriate steps have been taken to minimize potential adverse impacts.  40 C.F.R. § 230.10.  The 404(b)(1) Guidelines provide that significant adverse effects on human health or welfare; aquatic life and other water dependent wildlife; aquatic ecosystem diversity, productivity, and stability; or recreational, aesthetic, and economic values are effects contributing to significant degradation. 40 C.F.R. § 230.10(c)(1)–(4).  These factors, both individually and cumulatively, must be considered when evaluating the specific details of the application. 



NEPA requires that federal agencies carefully consider the direct, indirect, and cumulative effects of federal actions.  This process can result in either a finding of no significant impact (“FONSI”) after a relatively brief environmental assessment or a full Environmental Impact Statement (hereinafter, “EIS”) that more carefully weighs the impacts of the federal action.  



The Corps must proceed in preparing a full EIS in order to comply with the mandates of NEPA for the following reasons: 1) the proposed mine will cause or contribute to significant degradation of the waters of the United States; 2) the mitigation plan will be inadequate to offset the negative environmental impacts; 3) the filling of streams does not comply with state water quality standards; 4) the facility will increase the risk of pollution and flooding, decrease the property values, and degrade the aesthetics of downstream residents; and 5) there is no assurance that the mitigation plan will be maintained for a sufficient period of time.  The applicant and the Corps have failed to mitigate the impacts of the permanent and total destruction of jurisdictional streams to warrant a FONSI.  Central Appalachia has been significantly impacted by the environmental devastation caused by the numerous valley fills already in existence; creating additional valley fills, as is proposed in this permit, would add significant degradation to the health of the waters of the United States.  Further, the proposed permit does not comply with Section 404 of the CWA.  For the above stated reasons, the permit must be denied. 



BACKGROUND


From 1985 to 2005, the Corps authorized the construction of over 7,000 valley fills in central Appalachia for mountaintop removal and other strip mining operations. See OSM SBZ Rule DEIS, OSM-EIS-34 at http://www.regulations.gov/fdmspublic/component/main p II-24 and III-61.  This has led to the destruction of over 1,200 miles of Appalachian streams and more than 1,500 square miles of forested mountain terrain.  Those estimates of damage were calculated nearly ten years ago during studies prepared for the Mountaintop Removal Mining Programmatic Environmental Impact Statement.  Other estimates, however, indicate that from October of 2001 to June of 2005 - less than a four-year span - mining permits impacted another 535 miles of streams nationwide;  approximately 2/3 of those impacts were from valley fills. See OSM SBZ Rule DEIS, OSM-EIS-34 at http://www.regulations.gov/fdmspublic/component/main, p. III-117.    



The headwater streams and forests of central Appalachia create the most productive and diverse temperate hardwood forest ecosystems in the world.  Those ecosystems are valuable, long-term economic assets to the local communities of West Virginia and to the United States – assets that are being lost forever.  Currently, the region’s economic and environmental policy is being formulated to meet the short-term demands of extractive industries without assessing long-term harm to communities or to the environment.  In a comment letter written by Dr. J. Bruce Wallace in reference to the Laxare and Black Castle 404 permits, he explains the impacts from extensive damage to headwaters streams as being “akin to trimming the roots of a tree and having the misguided view that this will not impact the tree.”  Ex. L., p. 5. 



We include by reference the entirety of the transcript of trial in OVEC v. Bulen, Civil No. 3:05-0784 (S.D.W.Va.).   Ex. W.


COMMENTS


Public Notice



The Public Notice Bulletin is insufficient and illegal because it does not adequately describe the compensatory mitigation plan or the fill minimization alternatives analysis.  In fact, the Public Notice Bulletin is so skeletal as to prevent in-depth, meaningful public comment.  The Corps should re-notice the application after it has added this information to the Bulletin.    



The Corps’s procedures for public comment and participation violate NEPA in two respects.  


a. Public Participation



First, the Corps has unlawfully failed to allow the public to participate meaningfully in the preparation of NEPA documents, such as Environmental Assessments (“EAs”).  The Council on Environmental Quality’s (“CEQ”) regulations require give and take between an agency and members of the public. See 40 C.F.R. §§ 1500.1(b) (“public scrutiny [is] essential”), 1500.2(d) (the agency must “encourage and facilitate public involvement”), 1501.4 (the agency must “involve the public, to the extent practicable, in preparing [EAs]”), 1506.6 (the agency must “make diligent efforts to involve the public” in preparing environmental documents, give “public notice of ... the availability of environmental documents so as to inform those persons ... who may be interested or affected,” and “solicit appropriate information from the public.”) (2004). The CEQ Regulations require that an agency give environmental information to the public and then provide an opportunity for informed comments to the agency. See 40 C.F.R. §§ 1501.4, 1506.6. This process of disclosing information to the public must occur before the agency has reached its final decision on whether to go forward with the project. Id. § 1500.1(b).



As a result, an “agency’s failure to provide for effective pre-decisional public involvement in preparation of the EAs” on projects is a violation of NEPA and “contrary to law” under the Administrative Procedure Act (“APA”).  Sierra Nevada Forest Protection Campaign v. Weingardt, 376 F. Supp.2d 984, 993 (E.D.Cal. 2005).  The Ninth Circuit recently held:



An agency, when preparing an EA, must provide the public with sufficient environmental information, considered in the totality of circumstances, to permit members of the public to weigh in with their views and thus inform the agency decision-making process.



Bering Strait Citizens for Responsible Development v. U.S. Army Corps of Engineers, 511 F.3d 1011, 1026 (9th Cir. 2008).  



The Corps has violated that requirement here.  Its Public Notice gives woefully inadequate information about the environmental impacts of the project, the mitigation plan, and alternatives.  For example, for the Tyler Morgan mine permit issued in late 2007, the Public Notice contained only four pages of text, but the Decision Document, its appendices, benthics studies, and mitigation plan totaled over 500 pages of information.  As a result, the public had no meaningful opportunity to participate in and comment on the proposed project before the decision was made.  



In this case the Corps violated the procedural requirements of NEPA and the CWA by not disclosing and allowing public comment on the applicant’s EID and CMP before the close of the public comment period.  Those documents are necessary for a clear understanding of the nature, magnitude, and likely impacts of the proposed activity.  33 C.F.R. § 325.3(a).  The Ninth Circuit recently held, “[a]n agency, when preparing an [EA], must provide the public with sufficient environmental information, considered in the totality of circumstances, to permit members of the public to weigh in with their views and thus inform the agency decision-making process.” Bering Strait Citizens for Responsible Res. Dev. v. U.S. Army Corps of Eng’rs., 524 F.3d 938, 953 (9th Cir. 2008). Pursuant to the CWA, an agency must “present for public scrutiny the rationale and pivotal data underlying its proposed action before the close of the comment and hearing period.” Nat’l Wildlife Fed’n v. Marsh, 568 F.Supp. 985, 994 (D.C. D.C. 1983) (emphasis in original). Therefore, the basis for the agency’s rationale must be disclosed to the public in order to provide it with an opportunity for “meaningful comment.” See Nat’l Wildlife Fed’n, 693 F.Supp. at 995-96.



b. Public Notice of Findings and Decisions


Second, the Corps failed to notify the public about its EA and FONSI decisions, which violates NEPA regulations.  Section 1501.4 provides that a federal agency “shall make the [FONSI] available to the affected public as specified in § 1506.6.”  40 C.F.R. 1501.4(e)(1).  Section 1506.6(b)(3) sets out a number of ways an agency can provide notice of a FONSI, the effects of which are primarily of local concern, including publication in local newspapers or through other media and direct notice to concerned individuals and organizations.  The Corps fails to utilize any of these methods.  Instead, it has kept EAs and FONSIs hidden from public view.  



A 2009 federal court decision involving a citizen challenge to the Huntington Corps District’s public notice procedures states:



The Court agrees with Plaintiffs that mitigation is the centerpiece of a determination of no significant degradation and/or a FONSI issued with respect to a § 404 permit for a mountaintop mine. For, it is site-specific mitigation measures that allow the Corps to: (1) issue such determinations, and (2) issue a permit without further environmental review. Id. The Court therefore agrees with Plaintiffs that a public notice that contains no substantive information on mitigation is deficient under NEPA.  Ex. TT, p. 43.



And further,



Consequently, a public notice containing no substantive information on mitigation



violates the CEQ Guidelines related to agency requirements for public involvement and deprives the public of its procedural right to an adequate opportunity to participate in the permit evaluation process. See, e.g., Block, 690 F.2d at 770,771; Hodges, 300 F.3d at 438; Nat’l Audubon, 442 F.3d at 184.  Id., p. 44.



And finally,



the Corps failed to comply with its regulatory duties under the CWA, NEPA and the APA because it failed to provided notices that either (1) provided a clear understanding of the nature and magnitude of the Loadout and Fola proposals, or (2) allowed the public to be involved to the extent practicable in the permit process. Id., p 53.



We include by reference the entire decision as Ex. TT.



The Project Purpose is Too Narrowly Defined


The purpose of the applicant’s project is to extract the amount of coal listed in the application.  However, because the purpose is too narrowly defined, the company has unreasonably limited the identification and consideration of alternatives that could minimize impacts to the environment.  The Corps has the responsibility to define the project purpose more broadly to balance the extraction of coal with vigorous protection of the environment.  The project purpose should instead be defined as “the placement of excess overburden material generated by approved mining operations.”  



The Fish and Wildlife Service (“FWS”) states in recent 404 permit application comments on the Phoenix 4 Mine:



The October 9, 1990 Corps’ Headquarters Memorandum to the Districts on Permit Elevation, Old Cutler Bay Associates, contained some general guidance on determining the project purpose.  For example, the Memorandum states that the principal prerequisite is to establish the basic purpose of the proposed activity and to apply the practicability factors with the intent of avoiding significant impacts to aquatic resources but not necessarily providing either the optimal project location or the highest and best property use.  Further, if the definition of project purpose utilized in the analysis of alternatives is too specific to the applicant’s proposal, it may inappropriately limit the analysis.  In this regard, the guidance points out that it is the responsibility of the Corps district to exercise independent judgment.  The determination of the project purpose and the existence of practicable alternatives must be undertaken without undue deference to the applicant's wishes.  Similar guidance is provided in Section 8 of the Corps' 2000 Standard Operating Procedures for the Regulatory program (SOP). Ex. A, p. 3.   



The company has illegally limited the scope of alternatives by excluding any alternative that did not meet its “maximized recovery” test.  In order to comply with the Clean Water Act and the National Environmental Policy Act the Army Corps of Engineers must fully and adequately evaluate and consider the long-term loss of all environmental resources at each and every mine for each and every stream.  



The Company Failed to Adequately Explore All Practicable Alternatives 



There is no demonstrated need to place fills in intermittent and perennial streams.  Mountain top removal mining can proceed by limiting valley fills to ephemeral streams, however existing laws must be enforced. The company has failed to create a mining plan that limits fills only to ephemeral streams and maximizes the fill placed on the bench and on each valley fill.  The Corps is obligated to review the engineering plan and assure the legitimate consideration of alternative mining plans that are less destructive. 



The 404(b)(1) Guidelines prohibit the “discharge of . . . fill material . . . if there is a practical alternative to the proposed discharge which would have less impact on the aquatic ecosystem, so long as the alternative does not have other significant adverse environmental consequences.”  40 C.F.R. § 230.10(a).   The “fundamental principle” underlying this requirement “is that industry and private developers should first seek project sites that will have the least damaging effects on wetlands and their ecosystems.”  Sierra Club v. Flowers, 423 F. Supp.2d 1273, 1351 (S.D. Fla. 2006).  “The Corps clearly violates the CWA regulations, and therefore its conduct is arbitrary and capricious, when it permits a developer to obtain a permit on his chosen site because that site is the ‘most practicable’ or ‘most profitable,’ if development of that site will result in greater environmental damage than would be realized at another available site.”  Id. at 1351-52 (footnote omitted).  In addition, in evaluating alternatives, the Corps must ensure that all “appropriate and practicable steps have been taken which will minimize potential adverse impacts of the discharge.”  40 C.F.R. § 230.10(d).



The regulations require that the Corps begin its analysis with the presumption that “unnecessary alteration or destruction of [wetlands] should be discouraged as contrary to the public interest.”  33 C.F.R. § 320.4(b)(1).  “The guiding principle should be that degradation or destruction of special [aquatic] sites may represent an irreversible loss of valuable aquatic resources.”  40 C.F.R. § 230.1(d).  See Flowers, 423 F. Supp.2d at 1356.  The project is not a “water dependent” activity and the Corps and the project would fill “special aquatic sites,” including wetlands and riffle and pool complexes.  Thus, the Corps’ regulations create a rebuttable presumption that there are practicable and environmentally preferable alternatives, and such alternatives are presumed to have less adverse impact unless “clearly demonstrated” otherwise.  Flowers, 423 F. Supp.2d at 1352; 40 C.F.R. § 230.10(a)(3).  The applicant has the burden of demonstrating that no feasible alternative exists, and the Corps must engage in a reasoned analysis of this issue.  Id. at 1356-57.  The Corps cannot blindly and uncritically accept an applicant’s study of alternatives and its assertions that no practicable alternative exists.  Friends of the Earth v. Hintz, 800 F.2d 822, 835-36 (9th Cir. 1986).



In the past, mining companies have demonstrated that, when given the appropriate incentive, they can create financially feasible mining plans that use only ephemeral streams or non-jurisdictional areas for fill disposal.  For example, in a letter and revised Pre-Construction Notification (PCN) for a NW21 permit from Beech Fork Processing, Inc. dated June 3, 2002 to the U.S. Army Corps of Engineers, Beech Fork admitted it could reduce the number of its valley fills from 27 to three, and the length of jurisdictional waters of the United States filled from over six miles to zero, and still continue mining.  It believed it could do so by using adjacent old mining areas for spoil disposal, and without placing any mining waste in intermittent or perennial streams.  Ex. H.



The letter and revised PCN supports our position that viable alternatives to placing valley fills in intermittent and perennial streams exist and that each mine must be analyzed on a site-specific basis specifically to limit fills to ephemeral streams. The letter and PCN also demonstrate that, while Beech Fork intended to continue seeking authorization to place valley fills in jurisdictional waters, it was doing so not because it was an economic necessity, but because it was simply cheaper to dump the waste in streams. Mining can be profitable without the wholesale destruction of Appalachian streams. Congress’s intent during promulgation of the 1977 SMCRA made it clear that “environmental protection and reclamation” was “a coequal objective with that of producing coal.” H. Rep. No. 218, p. 96. 



The Mine Will Contribute to Significant Degradation of the Environment and Must be Analyzed Fully in an EIS Under NEPA 



We include by reference comments on mitigation made by Dr. J. Bruce Wallace.  Ex. L. 



The disturbance from the mine is ecologically significant.  The sheer volume of disturbance in the region indicates significant degradation has already occurred and will only be made worse by additional mining. 



Broad cumulative impacts have occurred throughout southern Appalachia.  The programmatic EIS, or PEIS, on Mountaintop Mining/Valley Fills in Appalachia (“MTM/VF PEIS”) confirms that  SEQ CHAPTER \h \r 1valley fills are having significant, cumulative adverse effects on the environment.  



According to the MTM/VF PEIS:



· Two percent (1,208 miles) of streams in Appalachia have already been buried or directly harmed by valley filling.  MTM/VF PEIS, p. III.D-2.



· Past, present, and future mining in Appalachia may cumulatively impact 1.4 million acres, or 11.5% of the study area.  Id. at IV.C-1.  The destruction of these nearly 1.5 million acres of forest is profound and permanent because “unlike traditional logging activities associated with management of hardwood forest, when mining occurs, the tree, stump, root, and growth medium supporting the forest are disrupted and removed in their entirety.”  Id.



· Mountaintop mining causes “fundamental changes to the terrestrial environment,” and “significantly affect[s] the landscape mosaic,” with post-mining conditions “drastically different” from pre-mining conditions.  Id., App. I, pp. v, 23, 93.



· Mining impacts on the nutrient cycling function of headwaters streams “are of great concern.”  Id., App. I, p. 74.



· Mining impacts to habitat of interior forest bird species could have “extreme ecological significance.”  Id., App. I, p. 90.



· Mining could impact 244 terrestrial species, including, for example, 1.2 billion salamanders.  Id., App. I, pp. 86, 92-93.



· The loss of the genetic diversity of these affected species “would have a disproportionately large impact on the total aquatic genetic diversity of the nation.”  Id., App. I, p. 78.



· Valley fills are strongly associated with violations of water quality standards for selenium, a toxic metal that bioaccumulates in aquatic life.  All 66 selenium violations were downstream from valley fills, and no other tested sites had selenium violations.  Id. at III-D.6 to III-D.7. 



Thus, the MTM/VF PEIS clearly demonstrates that the cumulative adverse environmental impacts of mountaintop removal mining in Appalachia far exceed the significance threshold for preparation of an EIS. The riparian and forest ecosystems which have already been and will continue to be destroyed are among the most biologically rich and genetically diverse in the nation.  Id., App. I, p. 78.  The magnitude of the destruction in terms of forest acreage, stream-miles, and lost wildlife populations, habitat, and species is enormous.  The destruction is permanent, causing a “fundamental” shift from a forest ecosystem to a “grassland habitat.”  Id., App. I, pp. v, 93.  Since the PEIS was completed many more studies have documented environmental degradation from large scale surface mines.  The final Spruce No 1 EPA 404(c) veto cites to nearly 100 articles and studies since 2007 outlining the degradation of valuable headwater streams through water quality impacts including conductivity and selenium and habitat loss.  See http://water.epa.gov/lawsregs/guidance/cwa/dredgdis/spruce.cfm p. 20.  In sum, the evidence that the impacts of past and future surface coal mining and valley filling have had, and will have, is simply overwhelming.  Cumulatively, the impacts can be seen as nothing short of significant.  Indeed, the scale of destruction is unprecedented in this country.  If these activities taken together are considered insignificant by the Corps, what would be significant?



The Corps Must Consider the Whole Environment When Assessing the Significance of Impacts


Under NEPA, the Corps’s scope of analysis of cumulative impacts must consider the whole environment, not just the aquatic environment.  The Corps cannot legally segment upland mining development, including the destruction of forests, from the permitted filling of streams, because the two are interdependent.  The purpose of the valley fills is to accommodate the disposal of excess overburden generated by mining and excavation operations. Thus, mining operations are dependent on valley fills and must be considered together, because “the environmental consequences of the larger project are essentially products of the Corps permit action.”  Arkansas Nature Alliance v. Army Corps of Engineers, 266 F. Supp.2d 876, 891-92 (E.D. Ark. 2003); Friends of the Earth v. U.S. Army Corps of Eng’rs, 109 F. Supp.2d 30, 40 (D.D.C. 2000) (Corps required to consider upland development resulting from and entirely conditional on the permitted activity); 33 C.F.R. § 325 App. B § 7.b.(2). 



The interdependency of aquatic and terrestrial effects is demonstrated by the Corps’s February 14, 2005 Memorandum of Understanding (“MOU”) with the United States Office of Surface Mining, Reclamation, and Enforcement (“OSM”), FWS and the United States Environmental Protection Agency (“EPA”) concerning “Concurrent and Coordinated Review and Processing of Surface Coal Mining Applications Proposing Placement of Dredged and/or Fill Material in Waters of the United States.”  According to this MOU, 



the Corps District or Division Engineer would collaborate with the SMCRA regulatory authority, combining respective mining/civil engineering, geological, biological, hydrologic, water quality and other expertise of each agency to collaborate in considering all practicable alternative to the proposed placement of dredged and/or fill material in waters of the U.S.  This joint review would examine alternatives to avoid and minimize impacts, and whether appropriate alternative analyses have been performed.  In addition, the joint review could help to determine if the proposed fill sites located in waters of the U.S. have been adequately minimized and characterized and whether practical upland alternatives or less environmentally damaging alternatives to the project proposal exist . .



Ex. C, pp. 7-8.  The Corps therefore admits that its control and responsibility overlaps with the mining permit and includes impacts on upland areas.  



For example, for the Spruce Mine in West Virginia, as a result of the Corps’s analysis of mine alternatives, “Hobet reduced proposed impacts to waters of the U.S. by 13,809 linear feet (3.89 acres), reduced surface disturbances by 636 acres, reduced coal extraction by 10.62 millions tons, and eliminated the use of a dragline, which would result in a reduced amount of unreclaimed disturbed acres at any given time during mining.” FEIS, Spruce Mine No. 1, Abstract, p. 2.  These changes saved hundreds of acres of forest and avoided impacts on White Oak Branch, a high quality watershed.  Id., pp. 2-6 to 2-7, 2-60 and Ex. Y, p. 2.  The reduced terrestrial and aquatic impacts are inextricably connected.  If the mining area had not been reduced, and forest loss avoided, the stream loss could not have also been reduced.  See DEIS, Spruce Mine No. 1, p. 2-1 (“The considerations of cost, technology and logistics are included in the determination of whether some or all of the upland alternatives are practicable, thus demonstrating that the avoidance of fills in waters of the U.S. has been achieved to the maximum extent practicable.”).  Furthermore, the Corps’s “fundamental basis” for comparing alternatives was the ratio of the amount of stream filled and acres disturbed to the amount of coal recovered.  Id. at 2-34.  The Corps also stated that a “substantial portion” of the mitigation plan depended on “modifying erosion control structures in upland areas.”  Id. at 2-257 (emphasis added).  Thus, stream loss, land disturbance, and coal recovery are inextricably connected and cannot be analyzed in isolation from upland areas.



Permit actions in nearly all mining watersheds have already resulted in significant cumulative environmental impacts.  EPA stated in its 404c veto of the Spruce No. 1 permit that “significant” stream impact was 6.6 miles or 5.6% of stream watershed. See Veto at http://water.epa.gov/lawsregs/guidance/cwa/dredgdis/spruce.cfm, p. 13, 50.  Similarly when the cumulative impacts of projects in the same watershed affect tens of thousands acres of forested land, those impacts must be deemed significant and trigger the need to prepare an EIS.  Louisiana Wildlife Federation v. York¸ 761 F.2d 1044, 1052-53 (5th Cir. 1985) (impacts on 8,000 acres of forest are significant enough to require an EIS).  Thus, surface mining projects will cause or contribute to significant environmental degradation and require an EIS.



According to the PEIS, from 1992 through 2002, mountaintop removal mining and associated valley fills in Appalachia have destroyed 380,547 acres of forest (an area almost ten times larger than the District of Columbia).  PEIS, pp. III.D-2, IV.C.1.  If current trends continue, that amount will double by 2012.  Accordingly, in its June 16, 2006 comments on Spruce Mine No. 1, EPA stated that, “[o]f the largely forested mountaintop mining study area, the Final PEIS estimated that approximately 761,094 acres have been or may be affected by recent and future (1992-2012) mountaintop mining. To date, these impacts have not been successfully mitigated, resulting in the impairment of significant natural resources at the watershed level.”  FEIS, Spruce Mine No. 1, pp. 2-64 to 2-65.  In addition, the cumulative effects of past, present and anticipated surface mines in individual watersheds are even greater.  For example, in the Coal River watershed, mining activities cumulatively impact 12% of that area, or 72,969 out of 570,713 acres.  Ex. Z, p. 1. 



This forest destruction is profound and permanent because “unlike traditional logging activities associated with management of hardwood forest, when mining occurs, the tree, stump, root, and growth medium supporting the forest are disrupted and removed in their entirety.”  PEIS, p. IV.C-1.  Mountaintop mining causes “fundamental changes to the terrestrial environment,” and “significantly affect[s] the landscape mosaic,” with post-mining conditions “drastically different” from pre-mining conditions.  Id., App. I, pp. v, 23, 93.  One recent study has found that “[a]t this point in time, reestablishment of forest on these postmining sites appears questionable. Neither mountaintop removal sites nor the contour mines support a vegetation composition or structure that is likely to resemble regional forests.”  Ex. P, p. 226.



The FWS’s comments on the preliminary draft 2002 Nationwide Permit (“NWP”) further support the conclusion that these impacts are significant.  The FWS stated that it “believes that surface coal mines often adversely affect large areas of upland and wetland habitat, and in general, do not meet the standard of having ‘no more than minimal’ impacts on the environment.”  Ex. D, pp. 1-2.  



In comments on the later draft NWPs, the FWS stated:



The individual and cumulative impacts to both aquatic and terrestrial ecosystems caused by mining projects in the Appalachians via this nationwide permit are unprecedented.  Already, valley fill construction has been authorized in an estimated 583 square miles of Appalachian watersheds, not counting the much larger area of the surface mining that surrounds the valley fills.  We estimate that more than 900 miles of streams have already been filled across the Appalachian Coalfield.  NWP 21 authorizations have the potential to affect 50 federally listed threatened or endangered species, including seven fish and 25 mussel species. . . .  All of these species are dependent upon good water quality for survival.  Listed terrestrial species such as the Indiana bat, as well as forest interior migratory songbirds may also be affected by the associated loss of hundreds of thousands of acres of Appalachian forest habitat.



Information gathered from researchers in aquatic ecology has documented that the first and second order streams being destroyed via NWP 21 are critical to the proper functioning of downstream aquatic ecosystems, including fisheries.  These streams simply cannot be recreated elsewhere in the landscape . . .



[B]ased on our involvement in the [NWP] program, we know of no other single type of activity, whether authorized by individual or general permit, with such significant individual and cumulative adverse environmental impacts as those currently authorized by NWP 21. . . . .



In West Virginia, the Corps has historically routinely granted NWP 21 authorizations that allow coal companies to place overburden and waste rock materials 200 to 300 feet deep in first and second order stream valleys.  A single project authorized by NWP 21 can completely eliminate all aquatic life in a 1- to 3-mile stream segment.  In the draft programmatic EIS, the Corps estimates that in 2000 the Huntington District issued NWP 21 authorizations to destroy 85 stream miles.  The Service (1998) determined that in an approximately 18-year period, the Huntington District authorized overburden valley fills to eliminate 419 miles of streams in Kentucky and West Virginia.



On a watershed basis, the habitat losses reach a magnitude unparalleled by any other kind of section-404 regulated activity.  For example, NWP 21 projects in the Little Coal River watershed of West Virginia, if constructed, will result in the loss of 98 miles of intermittent and perennial streams; authorizations for valley fills in the Mud River drainage basin would result in the loss of 39 percent of the upper reaches of that watershed’s perennial and intermittent streams.



Ex. E, pp. 2-3 (emphasis added).  



As noted above, forest loss and fragmentation is a serious problem and those impacts alone mandate the need for the Corps to do a full EIS. The FWS in comments on the Phoenix 4 Mine in West Virginia cites studies prepared for the MTM/VF PEIS:  



Habitat changes will occur in the study area and these changes will involve a shift from forest dominated landscape to a fragmented landscape with considerably more mining lands and eventually grassland habitat.  This shift should lead to a shift in the floral and faunal components of the ecosystem.  For example, dry grassland species will dominate the once post- mine and forest harvested sites.  This will result in an overall reduction in the native woody flora as well as a reduction in the spring herbs and other vegetative components characteristic to the study area.  



Wildlife shifts will include a shift from forest to grassland species.  The abundance of grassland birds will likely increase while many forest interior, neotropical migrant species will suffer losses in terms of number.  There will likely be an increase in game species such as whitetail deer and turkey due to an increase in grasslands and diversification of the habitats.  The herpetofauna will likely undergo a shift from mesic favoring salamander dominated communities along the riparian corridors of the small headwater streams and in the litter of the forest floor to a snake dominated grassland fauna…Two species, short-tailed shrew (Blarina brevicauda) and eastern chipmunk (Tamias striatus), were more abundant in intact forest than fragmented forest.



Populations of forest birds will be detrimentally impacted by loss and fragmentation of mature forest habitat in the mixed mesophytic forest region, which has the highest bird diversity in forested habitats in the eastern United States.  Fragmentation-sensitive species such as the cerulean warbler, Louisiana water thrush (Seiurus motacilla), worm-eating warbler (Helmitheros vermivorous), black-and-white warbler (Mniotilta varia), and yellow-throated vireo (Vireo falvifrons) will likely be negatively impacted as forested habitat is lost and fragmented from mountaintop/valley fill mining.



The cerulean warbler, with the highest conservation rating (this species is listed as Action II by Partner-In-Flight (PFI)—in need of immediate management or policy rangewide) was found to be positively related to percent slope and percent canopy from >6-12 m.  Based on habitat preference, it is reasonable to conclude that continued mountaintop/valley fill mining will negatively impact cerulean warbler abundance in southwestern West Virginia. 



…mountaintop/valley fill mining has become a major method of vast landscape change where golden-winged and cerulean warblers may disappear with the changing proportion of mature forest to cleared land…The highest priority bird species other than the golden-winged warbler (Vermivora chrysoptera), in this region are forest-breeder (cerulean warbler, worm-eating warbler, and Louisiana waterthrush) whose center of global importance is along the Appalachian ridges most affected by mountain/valley fill mining. Ex. A. p.4-5.



A 2008 study found that these changes in land cover lead to profound changes in ecosystem function:



Stream export of N[itrogen] was much lower in the mined watershed due to lower net nitrification rates and nitrate concentrations in soil. However, stream export of sediment and P[hosphorus] and summer stream temperature were much higher. Stream leaf decomposition was reduced and macroinvertebrate community structure was altered as a result of these changes to the stream environment. This land use change leads to substantial, long-term changes in ecosystem capital and function.



Ex. FF, p. 104. 



In addition, the amount of earth moved by mining activities alone is sufficient to demonstrate that the environmental impacts of mining are significant and require the preparation of an EIS.  Mountaintop removal mining and valley fills in West Virginia and adjacent states is the greatest contributor to earth moving activity in the United States.  Ex. M. p. 691.


Mining Significantly Degrades Water Quality and Water Quantity  


Large-scale surface mining causes significant water quality impacts that mandate a full EIS by the Corps.  The FWS, in comments on the Hollow Mountain Resources project in West Virginia, state that “[t]ypically, valley fills create a water quality challenge by introducing subsurface contaminants to stream surface water.  Possible contaminants include Aluminum, Copper, Iron, Mercury, pH, Selenium, etc, all of which are considered toxic to aquatic and terrestrial organisms at certain levels.  These toxins have the ability to travel downstream, creating a contaminated water system for many downstream water users. Ex. B, p. 2.  


The degradation of the streams’ water quality is severe.  In its June 16, 2006, comments on the Draft EIS (“DEIS”) for the Spruce No. 1 mine, EPA stated that “existing data from Spruce Fork …indicates MTM/VF activities have degraded streams to the point where they are considered impaired using the West Virginia Stream Condition Index (“WVSCI”). Considering that water leaving the mined and filled areas in Spruce Fork is degraded additional caution is necessary in future permitting and mitigation requirements. The Final EIS should consider the strong and statistically significant relationships found between biological condition and these water quality parameters as summarized in Table 1 and supporting data. (see Attachment 2).”  FEIS, Spruce No. 1 Mine, p. 2-98.  Not only are downstream sections of the filled streams degraded, but the degradation reaches the level of impairment as designated by the State.  EPA’s direction to consider the significant relationship of water quality impairment downstream of a valley fill and the stream’s biological condition should not be ignored.  



Further, MTM/VF operations significantly alter the chemical composition and temperature of streams.  The PEIS stated that, as a result of valley fills, “[s]tream chemistry showed increased mineralization and a shift in macroinvertebrate assemblages from pollution-intolerant to pollution-tolerant species.  Water temperatures from valley fill sites exhibited lower daily fluctuations and less seasonal variation than water temperatures from reference sites. . . .”  PEIS, p. IV.B-4.  It went on to state that “[t] he EPA Water Chemistry Report found elevated concentrations of sulfate, total and dissolved solids, conductivity, selenium and several other analytes in stream water at sampling stations below mined/filled sites.”  Id.  


In fact, the EPA Water Chemistry Report found that conductivity was “clearly impacted by MTM/VF [mountaintop/valley fill] mining.” PEIS, App. D, EPA 2002b, p. 2.  “Conductivity at Filled sites can be 100 times greater than that at Unmined sites.”  Id. at 45.  “Unmined sites have a consistently low conductivity no matter what the flow.  Filled sites have a broad range of conductivity much higher than Unmined sites indicating that MTM/VF mining increases specific conductance in streams.”  Id. at 46. Conductivity is generally five to nine times greater below valley fills than below unmined sites.  Ex. W, (Wallace testimony) 2:34-35.  Sulfates were 41 times greater; calcium, magnesium and hardnesss were 21 times greater; total dissolved solids were 16 times greater; selenium was 7.8 times greater.  Id. at 2:35.  These chemical changes have a significant effect on the aquatic ecosystem; Dr. Wallace went so far as to call them a “witches’ brew.”  Id.; Id. at 2:37, 95.  


The Corps’s statement that mitigation reduces conductivity to minimal levels is wholly unsupported.  On the contrary, EPA found that “[t]he highest values are consistently at the Sediment Control Structure (MT-24) which is on a reclaimed MTM/VF mine.”  PEIS, App. D, EPA 2002b, p. 45.  



An October 2009 study confirms surface coal mining is a significant source of sediment downstream from the mines.  Ex. RR, p. 1273.  The study found that “[s]urface coal mining increases sediment transport loads in the watershed and these pronounced increases have been well documented. (Dickens et al., 1985; Bonta, 2000).”  Id. p. 1274.  Additionally, it explained that “[s]urface erosion and high sediment transport rates occur because of increased soil compaction resulting in decreased infiltration rates, and an increase in overland flow capable of eroding soil at higher rates from the soil surface. (Gardner, 1985; Haigh, 1992).”  Id.  


Moreover, the United States Geological Survey (“USGS”) has reported that mining can alter ground water flow patterns, increase the flow between and/or within aquifers, affect spring discharges and stream base, and change the natural chemistry of the ground water.  In the Appalachian Plateaus, iron and manganese concentrations exceeded EPA drinking water standards in about 70% of the wells near reclaimed surface mines.  Elevated sulfate concentration and slightly more acidic waters were more common at wells within 1,000 feet of reclaimed mines than elsewhere.  See USGS, Water Quality in the Kanawha-New River basin (USGS Circular 1204).  


To summarize, the data show that MTM/VF operations greatly impair stream water quality.  From increased mineral concentrations, conductivity, sedimentation, and decreased flow, the streams become very different from what they once were.  As a result of the vast changes experienced by the streams, the wildlife within the streams also change significantly.  


More specifically, the Buffalo Mountain Mine is primarily located in the Pigeon Creek watershed.  WVDEP trend station data in Pigeon Creek at a site along Pigeon Creek in the town of Delbarton in the proximity of the mine already shows high conductivity in the 400 to 1200 µS/cm range and sulfates from 50 to 250 mg/l in the past few years. See http://tagis.dep.wv.gov/mining/ for site TS034.  The Buffalo Mountain Mine discharges will cause or contribute to further water quality degradation downstream from TS034.   


In addition, Pigeon Creek is listed on the West Virginia 2010 303(d) list of impaired streams due to mining related iron and pH pollution.  A TMDL was done in 2002 that requires new pollution sources to “achieve water quality standards end-of-pipe for the pollutants of concern in the TMDL.”  See http://www.dep.wv.gov/WWE/watershed/TMDL/grpc/Documents/Tug%20Fork/7440_Tug_tmdl.pdf p. 5-14.  Nonetheless, assuming that the NPDES permit for the mine has water quality based effluent limits that comply with the TMDL, clean dilution provided by the undisturbed tributaries will be eliminated and instead a harmful additional load of pollutants that are parameters of concern will be delivered to the watershed. 



Thus, the Corps should deny this permit due to the impending and permanent impairment it will cause to streams and larger watersheds.


Mining Significantly Impacts Biodiversity



Surface mining and valley fills significantly impact the biodiversity of streams.  The 404(b)(1) Guidelines require the Corps to consider the “adverse effects of the discharge of pollutants on aquatic ecosystem diversity.”  40 C.F.R. § 230.10(c)(3).  Headwater streams can be responsible for 90 percent of the biodiversity in an entire watershed.  Ex. W, (Palmer testimony) at 2:176.  Valley fills reduce biodiversity by favoring pollutant-tolerant macroinvertebrate species over pollutant-intolerant species.  


In fact, the coal industry’s own water quality expert admitted in OVEC v. Bulen that valley fills cause a dramatic reduction in mayfly taxa in downstream waters, with a shift to more pollution-tolerant taxa.  Id. (Kirk Testimony) at 5:88.  Another industry expert, Dr. Donald Cherry, from Virginia Tech (Id. at 5:111), testified in OVEC v. Bulen about his research involving water discharges from valley fills in southern West Virginia.  Id. at 5:114-16.  His study found a clear shift in the benthic community to a more tolerant type.  Id. at 5:120, 125, 165-66.  He agreed that the created streams would not be the functional equivalent of the streams buried by valley fills.  Id. at 5:145-46.  Indeed, he rated the streams below valley fills as “terrible” with scores well below the score for the reference stream.  Id. at 5:152-53.  Those streams showed “significant stress.”  Id. at 5:174.  



EPA has also recently published an article that distinguishes harm from dissolved solids-laden mining discharges (as opposed to high conductivities associated with residential land uses) as especially toxic to certain benthic organisms.  “Mean mayfly richness and relative abundance were significantly higher at REF sites compared to all other categories; MINED sites had significantly lower metric values compared to RESID and MINED/RESID sites.” Ex. XX, p. 4.  A decrease in the mayfly population equates to a decrease in the food supply for many organisms in the stream’s ecosystem.  In other recent EPA peer reviewed articles stonefly and caddis fly populations dropped by about 70% when conductivity and pH were stressors. Ex. nn, Abstr.


Further, Dr. Wallace stated that there is a well-established correlation between conductivity levels and the loss of sensitive benthic organisms.  Id at 6:31-36.  High conductivity is contributing to major problems with benthic invertebrates, with some of the worst conditions found below fill sites.  Id.  Additionally, EPA, in its 404(c) veto of the Spruce No. 1 permit in West Virginia, stated that increasing levels of conductivity have “significant adverse effects” on biological communities in streams. See Veto at http://water.epa.gov/lawsregs/guidance/cwa/dredgdis/spruce.cfm, p. 62.  These water quality changes “are the primary cause of aquatic life impacts below valley fills. . .”  Id.  Like Dr. Wallace, EPA also found that conductivity levels are associated with macroinvertebrate degradation.  Id., App. 6, p. 52.  EPA concluded that increased conductivity has also been found to harm fish, and levels over 714 µs/cm increases the risk of golden algae.  Id., Veto p. 69-70.  One measure of significance is deviation from WVDEP’s reference condition. …due to the quality of WVDEP’s reference sites, the Final Determination generally has considered deviation below 5th percentile (in WV) of the reference distribution, a significant effect. Id., App. 6, p. 106.  


EPA describes science as based on a “growing consensus” that conductivity causes harm and that stream creation does not work. Id.,Veto, pp. 8, 13, 20.  Sediment ponds do not remove more than minimal amounts of TDS or conductivity.  Veto, p. 59; App. 6, p. 97.  A 2008 EPA Region 3 study states:


Our results indicate that MTM is strongly related to downstream biological impairment, whether raw taxonomic data, individual metrics that represent important components of the macroinvertebrate assemblage, or MMIs are considered. The severity of the impairment rises to the level of violation of water quality standards (WQS) when states use biological data to interpret narrative standards.  For example, in West Virginia, the narrative WQS reads, ‘‘. . . no significant adverse impact to the chemical, physical, hydrologic, or biological components of aquatic ecosystems shall be allowed’’ (WVDEP 2007a). Pertinent to ionic stress effects, Kentucky’s narrative WQS states, ‘‘Total dissolved solids or specific conductance shall not be changed to the extent that the indigenous aquatic community is adversely affected’’ (KYDEP 2007). Both WVDEP and Kentucky Department of Environmental Protection (KYDEP) have used biological data to interpret its narrative WQS and then listed mining-impaired streams on their 303(d) lists.  Ex. GG, p 724. 



EPA went on to state that the “impacts to ecosystem structure and function (i.e., soil and water biogeochemistry, leaf decomposition, macroinvertebrates) remained after 15 y[ears] of recovery of a coal-mined watershed in Maryland (Simmons et al. 2008), and the oldest VF site in the data set given in Merricks et al. (2007) still had downstream specific conductance values 1200 lS/cm and no mayflies after 15 y[ears].”  Ex. GG, p. 731.


The main point is that the loss of biodiversity from the loss of benthic taxa is significant.  Ex. W at 6:67-68.  Other organisms cannot make up for this loss of biodiversity because they serve different functions and are not interchangeable.  Id. at 6:103-06.  The functions of filled first and second-order headwater streams cannot be replaced in the larger order streams downstream.  Id. at 6:41.  Those functions include nutrient retention, water purification, and energy production functions.  Id. at 6:43-47 and 6:101-02.  In other words, the functional capacity of entire watersheds is severely compromised.  


Looking to the future, “[n]ew research by Petty et al. suggests that mining severity (proximity to stream and extent of mining) is tightly linked to degradation of stream biological communities providing strong evidence of cumulative impacts. Ex. k, p. 49.  Another recent study by EPA concluded that “[g]iven the severe alteration to the underlying geology in VFs, it is unclear if aquatic communities adapted to water with low dissolved ion concentrations and the functions they contribute can fully recover from MTR/VF mining, even after recovery of the upland forests. Ex. N, p. 686.  Therefore, large surface mining and valley fill operations significantly degrade biological communities downstream and there is little hope that those native communities will ever recover.  For that reason, the Corps should deny the permit.


The Cumulative Impacts of Valley fills on Water Quality 



This section is taken from Ex. QQ p. 13-18.



Mountain top mining leads to:



· Higher annual water export from the watershed as a result of the removal of vegetation and a significant decrease in evapotranspiration



· Higher rates of rock weathering as a result of the fragmentation and exposure of mined rock to air and water



· Increased concentrations of solutes weathered from exposed rock in stream water – especially the high SO42-, Mg2+, Ca2+, HCO3- associated with alkaline mine drainage 



· Increased likelihood of elevated concentrations of trace elements and toxic metals derived from parent material in stream water.  



· Decreased abundances or local extinction of sensitive aquatic organisms, with the potential for altered ecosystem function



It is important to note that mining results in increases in both the concentration of solutes and in the volume of water exported from the watershed.  This means that the total mass of solutes delivered to downstream ecosystems is higher than concentration changes alone would suggest.  



Flux (lbs yr-1) = Flow (m3 yr-1) * Concentration (lbs m-3)



Thus individual valley fills not only profoundly impact stream water quality, community structure and ecosystem functions immediately downstream of the fill, but multiple valley fills within larger watersheds have cumulative effects on larger downstream rivers through increasing loads of dissolved substances derived from mine drainage. 



Increased concentrations of solutes weathered from exposed rock in stream water – especially the high SO42-, Mg2+, Ca2+, HCO3- associated with alkaline mine drainage 



Sulfate.  Sulfate is an acid anion that has been well studied for decades as an important acid rain associated pollutant.  Just as coal burning in power generation produces SOx aerosols, the exposure of coal seams during coal mining provides many opportunities for the leaching of SO42- into surface waters.  Unlike SOx emissions which distribute S aerosols regionally, mining activities lead to a localized point source of SO42- to the drainage network.  As a result of consequence of regional SOx emissions, freshwater systems throughout North American and Europe have had 10-fold or greater increases in SO4- concentrations.  As a result of mining activities, impacted streams in WV often have 30-40 fold increases in SO42- concentrations (Brooks et al. 2002; Pond et al. 2008) with 13 streams in the 2009 WVDEP database
 having SO4- concentrations higher than found in seawater (>2717 mg L-1).  The relationship between mining activities and high sulfate concentrations is so well established that the 2008 WVDEP West Virginia Integrated Water Quality Monitoring and Assessment Report suggested that SO42- concentrations >50 mg L-1 could be used as an indicator of mining activity (Fig. 3.1).   Id. at 21.
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The headwater mountain streams of WV and KY that are being impacted by mountain top mining were historically dilute and oligotrophic.  An earlier study in major watersheds of West Virginia directly linked increases in river sulfate load to increasing coal production in the watershed (Sams and Beer 1999) and through time-series analysis suggested that sulfate concentrations in streams continue to increase after mining activities end (Sams and Beer 1999). Likewise, a USGS NAWQA study found that, in the Kanawha–New River Basin, total Fe and Mn decreased in Stream Basins with ongoing coal production between 1991 and 1998, while sulfate concentrations continued to increase (Paybins et al. 1998).  Both of these studies document an increase in SO42- loading to major river systems that corresponds to increases in coal extraction within their watersheds.



This fundamental change in the chemistry of headwater streams can have important local and watershed scale impacts on aquatic organisms and ecosystem functions.  Elevated sulfate concentrations will stimulate microbial sulfate reduction in stream and wetland sediments.  As sulfate concentrations increase, the production of sulfide also increases and this has important implications for the receiving ecosystems.  Sulfide is directly phytotoxic to many aquatic plants (reviewed in Wang and Chapman 1999; Lamers et al. 2002; van der Welle et al. 2008).  



Elevated sulfide also has important biogeochemical impacts.  Sulfide binds strongly with iron (Fe) in sediments – converting it to pyrite minerals.  While this has positive benefits in terms of reducing Fe concentrations in sulfate rich mine drainage, it also has implications for nutrient pollution.  High sulfate loading can also make freshwater ecosystems more sensitive to nutrient pollution by preventing abiotic reactions from sequestering P in inaccessible forms in the sediments.  High sulfide can also inhibit nitrification (the process by which ammonium is converted to nitrate) in sediments and thereby dramatically reduce denitrification rates – again contributing to a reduced N removal efficiency within S polluted sediments and promoting or enhancing nitrogen eutrophication (Joye and Hollibaugh 1995).



[image: image4.emf]Co-Occurring Contaminants. While an increase in sulfate loading is the most predictable consequence of mountain top mining in the Appalachians, many other substances are released to surface waters as a result of mining activity.  In these valleys, the presence of significant carbonate and base cations in parent material neutralizes the acidity of sulfate leaching, but leads to dramatic increases in Ca2+, Mg2+ and HCO3- ions.  This natural acid buffering potential leads to an increase in the pH of receiving streams (rather than the more well understood acidification associated with acid mine drainage).  The release of these ions contributes to dramatic increases in the electrical conductivity and total suspended solids within the water column of receiving streams.  An analysis of all small streams (width <10m) from the WVDEP database for which there are no residences recorded in the watershed (residences = 0) and for which SO42- concentrations are >50 mg L-1 captures streams with varying degrees of mining impacts.  For this dataset, sulfate concentrations are highly correlated with conductivity (Fig. 3.2B R2=0.74) and higher SO42- concentrations are associated with higher Ca, Cl, Fe, Mg and Hardness values (Fig. 3.2A) – all of which contribute to heightened ionic stress in these impacted streams. 



[image: image5.emf] 



Figure  3 .1 .  Sulfate concentrations in WV  mountain streams relative to basinwide coal  production.  FROM Paybins, Messinger,  Eychaner, Chambers and Kozar.   Water Quality in  the Kanawha – New River Basin West Virginia,  Virginia,  and North Carolina, 1996 – 98 U.S.  Geological Survey Circular ; 1204  [ this report  appears as an attachment to the 2001 EIS on  Mountain top mining and valley fill operations ]    



The abundance of each trace element (excepting Cu) also increases with SO42-      concentration (Fig. 3.3). 
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Coefficients:



b[0]=-61.22



b[1]=0.48



r ²=0.74



F igure   3.2 .  Panel A shows the concentrations of alkaline drainage associated constituents for streams from  the WV DEP database that very in their  [ SO 4 2 - ]  concentrations.  Streams with high er   [ SO 4 2 - ] have higher  mining activity and these streams have higher concentrations of Ca, Cl, Fe, Mg and total hardness than  streams with low  [ SO 4 2 - ] .    Panel B, t his alkaline mine drainage  “ syndrome ”   associated with high  [ SO 4 2 - ]    is   highly correlated with conductivity.  






Elevated Conductivity. Recent studies by Hartman et al. (2005) and Pond et al. (2008) compared water quality between paired reference and valley fill impacted streams and found that specific conductivity in the filled sites was at least twice as high as in the reference streams (Figure #A).  Typical specific conductance levels in low order West Virginia streams measured in previous research ranged from 13 to 253 μS/cm (Angradi & Vinson 1996; Pond et al. 2008, while valley fill streams exceed these values (502–2540 μS/cm) (Hartman et al. 2005 and Pond et al. 2008) (Fig. 3.4A). 



For many streams it is the cumulative or additive impact of elevated concentrations of multiple stressors that leads to biological impairment – and this is undoubtedly a part of the reason that conductivity (a cumulative measure of ionic strength) is such an effective predictor of biological impairment (Figs. 3.4 B&C)
.  
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The ionic stress associated with high conductivity can have direct toxicity as well as providing an indication of the additive impacts of a variety of solutes.  High conductivity can be directly toxic to aquatic organisms by disrupting osmoregulation (Pond et al. 2008).  This is particularly important for aquatic insects with high cuticular permeability.  Mayflies in particular are highly sensitive to ionic stress as they regulate their ion uptake and release using specialized structures within their gills, integument and internally via Malphigian tubules (Komnick 1977, Gaino and Rebora 2000, Pond et al. 2008).  For these sensitive taxa, large increases in certain ions can disrupt water balance and ion exchange processes and cause organism stress or death. Tests for conductivity toxicity for mayflies have often proved inconclusive (Goetsch and Palmer 1997, Chadwick et al. 2002, Kennedy et al. 2003, Kefford et al. 2003, Hassell et al. 2006), yet studies performed to date typically perform ecotoxicological tests on hardy organisms that are easy to rear in lab settings (i.e., Hexagenia, Centroptilum, Cloeon, Isonychia) and which are likely to be less sensitive than the mayfly genera that appear especially susceptible to ionic stress (e.g., ephemerellids, heptageniids) (discussion in Pond et al. 2008).  Rather than being directly lethal, high conductivity may encourage sensitive taxa to drift out of the reach (Wood and Dykes 2002) – an effect that would not be measured in the closed vessels of laboratory trials, but which could strongly alter community structure in the field.  



The clear patterns linking high conductivity to a loss of Ephemeroptera taxa (Fig. 3.4C) has ecosystem scale importance since these mayfly taxa often account for 25 to 50% of total macroinvertebrate abundance in the least disturbed Central Appalachian streams (Pond et al. 2008).  The finding that entire orders of benthic organisms are nearly eliminated in MTM streams suggest that alkaline mine drainage is fundamentally changing the structure of aquatic macroinvertebrate communities (Pond et al. 2008).



[image: image8.emf]It is widely recognized that individual contaminants rarely exist alone, and although many ecotoxicological studies examine the impacts of single contaminants on laboratory organisms – it is the actual combined toxicity of constituents in field settings that is of interest (Wang and Zin 1997). In cases where an association of contaminants is well characterized (e.g., the trace metals and cations associated with alkaline or acid mine drainage or the road runoff associated with high traffic volume corridors), a concentration-addition method should be applied which their cumulative impact (Wang and Zin 1997).  A lack of laboratory ecotoxicological effects of any isolated component of the complex mixture of solutes associated alkaline mine drainage pollution should not be used to defer control of this obvious pollution problem. The weight of evidence suggests that mining activities in watersheds often degrade downstream water quality and lead to dramatic alterations in macroinvertebrate community structure (Fig. 3.5).  Mine sites may vary 



considerably in the extent to which they impact regulated solutes in downstream waters, yet the valley fill operations studied to date are clearly causing heightened conductivity and high SO42- concentrations.  These increases in conductivity and sulfate are associated with a loss of sensitive macroinvertebrate taxa from affected stream reaches (Fig. 3.5
).  



There are strong correlative relationships within the WVDEP database which demonstrate that there are water quality thresholds beyond which there is little likelihood of protecting benthic communities from impairment.  Figure 3.6 shows conductivity vs. WVSCI and GLIMPSS scores for all of the samples from small streams (<10m) taken during the summer in the mountains ecoregion of West Virginia.  In this simple analysis a line is drawn at the divide between impaired and unimpaired scores (60 for WVSCI, 50 for GLIMPSS) and a second line is drawn through the data at the conductivity of 500 μS/cm –the conductivity level that appears to be a threshold for sensitive mayfly taxa according to Pond et al. 2008.  Numbers within each quadrant represent the total number of unique samples in each situation.  



A comparison of these graphs shows that it becomes increasingly unlikely to find an unimpaired aquatic benthic community as conductivity increases (as evidenced by the significant negative correlations between macroinvertebrate community integrity as measured by either WVSCI or GLIMPSS).  Indeed, 86% of the West Virginia mountain streams in the WVDEP database with conductivity exceeding 500 μS/cm were scored as impaired using the genera based GLIMPSS index.  Using the more lenient WVSCI index, 67% of all West Virginia mountain streams with conductivities greater than 500 μS/cm were classified as impaired.  Similarly, 81% of all West Virginia small mountain streams with conductivity greater than 1000 μS/cm were scored as impaired using the WVSCI index, and 91% of those streams were scored as impaired using the GLIMPSS index.






[image: image1.wmf]Figure 3.6: WVSCI and GLIMPSS Scores vs. Conductivity - 
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Consequently, as conductivity (and the associated SO42-, Ca2+, Mg2+, HCO3- and trace metals) increases in West Virginia mountain streams – the biological community is degraded.  Sensitive species (especially Ephemerellidae and Heptageniidae mayflies) are lost from these systems.  High conductivity and high sulfates can persist long after mining activities cease (Sams and Beer 1999, Paybins et al. 2003, Pond et al. 2008), and there is little empirical evidence documenting recovery of macroinvertebrate communities in the streams impacted by alkaline mine drainage.



In addition, the differences in sensitivity between WVSCI and GLIMPSS methodologies have important long term consequences when WVSCI (and other family based measures) is used to assess mitigation projects.  The resulting data will likely mask important impacts to genera that belong to families of benthic organisms where there is a wide spectrum of sensitivity to increased conductivity.  This means that significant harm to the biological integrity of stream ecosystems could be missed or understated when WVSCI is used for mitigation monitoring.   



Impacts from the degradation of water quality, alteration of water quantity, and loss of biodiversity are simply not offset by mitigation.  Further, traditional water treatment at mining sites does not reduce conductivity and conductivity does not dissipate over time.  Thus, significant local and downstream water quality and quantity impacts remain long after mining has ceased.  Thus, in order to comply with the 404(b)1 guidelines the Corps must deny this permit.  



EPA Guidance Sets Limits on Environmental Harm and Finalizes a 404(c) Veto on the Spruce Mine 



Final Guidance Memo from EPA (July 21, 2011) is included in its entirety by reference.  Ex. UU.


Articles associated with the Memo are also included in their entirety by reference.  Ex. a and b.



EPA’s letter and Technical Support Document related to the Spruce 404(c) veto process are included by reference. Ex. YY and ZZ. 



EPA’s Regional 3 Preliminary Determination on the Spruce No 1. Mine including appendices are included in their entirety by reference.  See  http://water.epa.gov/lawsregs/guidance/cwa/dredgdis/upload/sprucerecdeterm.pdf


EPA’s Final Determination on the Spruce No. 1 Mine including appendices is included in its entirety by reference.  See http://water.epa.gov/lawsregs/guidance/cwa/dredgdis/spruce.cfm


EPA’s July 21, 2011, memorandum outlines significant water quality impacts from surface mining operations.  “A 2008 study by Pond et al. found evidence that mining activities have subtle to severe impacts on downstream aquatic life and the biological conditions of a stream, and concluded that nine out of every 10 streams downstream from surface coal mining operations were impaired based on a



genus-level assessment of aquatic life.52  In that study and additional work published in 2010,



specific conductance was the factor most strongly correlated with a reduction of Ephemeroptera



in streams impacted by mining and residential development.53” Ex. UU, p. iii.



EPA documents associated with the memo outline the harm to aquatic resources from surface mining operations, “[o]ur conclusions, based on evidence from the peer-reviewed literature and from the U.S. Environmental Protection Agency’s Programmatic Environmental Impact Statement released in 2005, are that MTM-VF lead directly to five principal alterations of stream ecosystems: (1) springs, intermittent streams, and small perennial streams are permanently lost with the removal of the mountain and from burial under fill, (2) concentrations of major chemical ions are persistently elevated downstream, (3) degraded water quality reaches levels that are acutely lethal to standard laboratory test organisms, (4) selenium concentrations are elevated, reaching concentrations that have caused toxic effects in fish and birds and (5) macroinvertebrate and fish communities are consistently and significantly degraded.” Ex. a, p. ii.  More specifically, “[t]he chronic aquatic life benchmark value for conductivity derived from all-year data from West Virginia is 300 μS/cm. It is applicable to parts of West Virginia and Kentucky within ecoregions 68, 69, and 70 (Omernick 1987). It is expected to be applicable to the same ecoregions extending into Ohio, Pennsylvania, Tennessee, Virginia, Alabama, and Maryland, but data from those states have not been analyzed. This is because the salt matrix and background is expected to be similar throughout the ecoregions. The benchmark may also be appropriate for other nearby ecoregions, such as Ecoregion 67, but it has only been validated for use in Ecoregions 68, 69, and 70 at this time. This benchmark level might not apply when the relative concentrations of dissolved ions are not dominated by salts of Ca2+, Mg2+, SO4 2− and HCO3 – or the natural background exceeds the benchmark. However, the salt mixture dominated by salts of



SO4 −2 and HCO3 − is believed to be an insurmountable physiological challenge for some species.” Ex. b, p. xv.



Further, EPA’s SAB: “concludes that 5% of native macroinvertebrate genera are extirpated where



the conductivity level reaches 300 μS/cm, which is consistent with the endpoint typically



selected by EPA when deriving numeric aquatic life criteria under section 304(a). Pond et al.



(2008) demonstrates that substantial aquatic life effects have already occurred when conductivity



levels reach 500 μS/cm, which suggests impairment of the aquatic life use as measured using



genus- and family-level macroinvertebrate bioassessment indices. .” Ex. UU, p. 16.


Importantly, other studies concur with EPA’s threshold conductivity numbers and strengthen evidence that conductivity from mining operations causes biological impairment downstream.  A final review document from EPA’s Science Advisory Board detailing the Board’s assessment of EPA’s guidance documents found that the relationship between conductivity and species extirpation was “relatively robust,” validation using Kentucky data was “important,” the use of extirpation as an end point was “extreme” and a more sensitive depletion concentration end point may be more appropriate, and EPA provided a “convincing case” for causality between conductivity and species loss.  Ex. g, Ex. Sum. Scientists from leading universities also made an independent assessment of West Virginia and Kentucky data using different methods of analysis and arrived at similar results confirming EPA’s findings.  The researchers “detected a significant community threshold response to altered ionic strength, with many sensitive taxa declining precipitously and synchronously in abundance at conductivity of 277 μS cm-1 (95% CI of 176 to 344 μS cm-1).” Ex. h, Abst.  



In EPA’s technical support document related to the proposed 404(c) veto on Spruce No. Mine, the agency reinforces its concern about total dissolved solids and conductivity.  “EPA has found that conductivity levels > 500 μS /cm has been strongly associated with high probability of impairment to native biota (Pond et al. 2008).  As discussed in the Proposed Determination, EPA is also concerned about the spread of golden algae, which can produce a toxin that is highly toxic to aquatic life.  The lower TDS limits for the growth of golden algae appears to be ~ 500 mg/l TDS, or ~ 700 μS /cm conductivity for the ion mixtures typical of alkaline mine drainage.” Ex. YY, p. 13. 


Thus, mining operations that are likely to cause or contribute to water quality where conductivity exceeds 500 μS /cm must not be approved by the Corps.  



Coal Mining Discharges Are Toxic and Have No Whole Effluent Toxicity (“WET”)  Limits 



In 2007 and August 2009, the EPA collected water quality samples for chronic WET testing at selected sites in the coalfields of Kentucky and West Virginia. Site selection criteria for the study included: 1) sites at or downstream from coal mining operations, 2) sites with no intervening pollution sources identified by EPA, and 3) sites with instream conductivity levels greater than 1000 μS/cm. Ex. VV, p. 2. 



Remarkably, 17 out of 20 samples exceeded state and federal acceptable chronic toxicity levels of 1 chronic toxic unit (“TUc”).  Id. p. 4.  In fact, two sites exceeded 50 TUc.  Generally, a correlation between high conductivity and high TUc’s was seen in this study. Id. 


The data were derived from EPA standard toxicity testing methods for estimating the chronic toxicity of effluents and receiving waters to freshwater organisms (EPA-821-R-02-013). Since water samples may contain a mixture of many toxic compounds, these methods are designed to demonstrate the total toxicity of the water rather than the toxicity of a single compound contained in the water column. These standard WET methods are used to identify effluents and ambient receiving waters containing toxic materials that are present in concentrations that result in chronic toxicity. Id., p. 2.   Chronic WET tests measure the impact on survival and reproduction of a test organism over a seven day time period. Id. p. 4. The EPA technical support document recommends as a chronic criterion that for most water bodies waters should not exceed a TUc of 1.0.
 


Federal regulations require permitting authorities to include WET testing limits in NPDES permits: 


(ii) When determining whether a discharge causes, has the reasonable potential to cause, or contributes to an in-stream excursion above a narrative or numeric criteria within a State water quality standard, the permitting authority shall use procedures which account for existing controls on point and nonpoint sources of pollution, the variability of the pollutant or pollutant parameter in the effluent, the sensitivity of the species to toxicity testing (when evaluating whole effluent toxicity), and where appropriate, the dilution of the effluent in the receiving water. 40 CFR 122.44(d)(1)(ii) 



And, 



(iv) When the permitting authority determines, using the procedures in paragraph (d)(1)(ii) of this section, that a discharge causes, has the reasonable potential to cause, or contributes to an in-stream excursion above the numeric criterion for whole effluent toxicity, the permit must contain effluent limits for whole effluent toxicity. 40 CFR 122.44(d)(1)(iv). 



Further,  EPA’s Technical Support Document for Water Quality-Based Toxics Control recommends, “that States fully integrate chemical-specific, whole effluent, and bioassessment approaches into their water quality-based toxic control programs. It is EPA’s position that the concept of “independent application” be applied to water quality-based situations. Since each method has unique as well as overlapping attributes, sensitivities, and program applications, no single approach for detecting impacts should be considered uniformly superior to any other approach.”
 



Of particular concern is establishing permit limits for WET for discharges where the effluent flow comprises a high percentage of the available stream flow during critical conditions or otherwise lacks assimilative capacity, as is the case for most mining discharges.  In such waters, effluent toxicity may be a source of measurable ambient toxicity (i.e., cause) excursions of numeric or narrative water quality criteria.  EPA revised national guidance for establishing appropriate effluent limitations for WET for receiving waters with no assimilative capacity or where dilution is not available. For such situations, the limit derivation procedures described in Chapter 5 of this guidance would result in a maximum daily limit of 1.6 TUc and an AML of 1.0 TUc. The 1.0 TUc AML should be expressed as a monthly median limit instead of an average monthly limit.
 


Historically, few mining National Pollutant Discharge Elimination System (“NPDES”) permit in central Appalachia have WET limits.  Thus, in the face of recent EPA findings that most mining discharges tested caused WET to exceed 1 TUc, the Corps must not approve this permit until a reasonable potential analysis of the discharges has been done for WET and, as appropriate, the applicant has demonstrated that it has the ability and commitment to construct and operate a treatment facility that assures compliance with WET limits.


Increased Potential for Golden Algae



During September 2009, Dunkard Creek in Monongalia County, West Virginia, experienced a biological disaster. Over 130 species of aquatic organisms, including fish, mussels and amphibians, died in massive numbers in a 38 mile stretch of stream.
 The WVDEP identified the cause of the kill as a toxic golden algal bloom of the species Prymnesium parvum.
  The algae is known to grow only in waters with high salinity i.e. high total dissolved solids (“TDS”).  In the case of Dunkard Creek, the primary cause of the algal bloom and resulting fish kill appears to be unabated high levels of TDS and chlorides discharged by coal mining operations in Dunkard Creek.  



Golden algae is “a microscopic, free-floating, yellow-green algae. Algae are plants that are usually aquatic and lack true stems, roots, and leaves. The golden alga, Prymnesium parvum, lives in brackish water.  Large concentrations of the golden alga (an algal bloom) color the water yellow to coppery-brown and may release the toxin prymnesin.” “The toxin disrupts the functioning of the gills in fish and clams, killing them after extended exposure.”
  



The Dunkard Creek fish kill is the first to be reported in West Virginia due to P. parvum.  While the mode of introduction is unknown, in other regions of the country once the organism appears it generally persists year to year.  For example, in Texas toxic golden algal blooms have killed over 12 million fish since 1985 and blooms are projected to continue and to expand into other river basins.
  Most algae are not dispersal limited and can readily be spread by birds, wind, or human activities, in some cases for long distances.  In the intestine of a waterfowl, algae could be carried for 100-l50 miles, in the caecum many times that distance.  Ex. LL, p. 155.  Other studies indicate wind dispersal over long distances.  Id.  The ease of dispersal places other waters of West Virginia and central Appalachia polluted by high TDS at high risk of a P. parvum toxic bloom.



The lower limit of salinity for growth of Prymnesium parvum “appears to lie between .5 and 1 g L -1” (psu comparable to TDS).  Ex. MM, p. 1684.  Researchers in Texas found, “[a]cute toxicity to fish was highest at the lowest salinity and temperature levels, conditions not optimal for exponential growth but similar to those under which blooms occur in inland waters.” Ex. NN, p. 219.  These characteristics are very similar to high TDS alkaline mine drainage streams downstream from mountaintop mining sites.  In fact during an October 9, 2009 meeting in Morgantown, West Virginia, the WVDEP presented a list of streams of concern for toxic golden algal blooms in the coal fields of West Virginia where conductivities are already greater than 1500 µmos/cm.  Ex. OO, p. 26.  During that same meeting the EPA stated that all water discharge permits in West Virginia should be evaluated to assure that they did not contribute to instream conductivities greater than 1400 µmos/cm.  



Further, studies done for the Mountaintop Mining Environmental Impacts Statement (“MTMEIS”) show TDS up to over 3,700 mg/l downstream from valley fills, well within the edge of niche TDS for P. parvum.  Ex. PP, p. 38.  Other authors have summarized survey data from below mining operations obtained from the WVDEP, “[i]ons of calcium, magnesium, and bicarbonate increase dramatically in the waters so that electrical conductivity levels and total suspended solids in receiving streams below fills can be extremely high (“alkaline drainage syndrome”). Trace elements of iron, aluminum, zinc, and selenium are often elevated as well.”  Ex. QQ, p. 3.   Levels of TDS and conductivity at alkaline mine drainage sites are compatible with the growth of P. parvum.   In addition, seasonal water temperatures meet those that could trigger a toxic P. parvum bloom. Because conditions are conducive to additional toxic events downstream from many mining sites, state and federal agencies must address the increasing possibility of toxic algal blooms as they evaluate the impacts of additional sources of alkaline mine drainage from mountaintop mining operations.     



The Mitigation Plan Is Flawed and Illegal 



 We include by reference comments on mitigation made by Dr. J. Bruce Wallace.  Ex. L. 



Perhaps the most fundamental step in assuring appropriate mitigation for stream loss is the accurate assessment of the length of stream impacted by a project.  According to EPA in its Regional Recommended Determination on the Spruce No. 1 Mine, the Corps has made gross errors in classifying impacts to perennial and intermittent streams. Through onsite visits and biological data collection, EPA conservatively estimated there were over 27,000 feet of perennial streams in the Spruce No. 1 project area but the Corps permit determined that a mere 165 feet of perennial stream existed.  The miscalculation had a critical impact on the type and amount of mitigation required to offset harm from fill activities.
 The Corps failed and continues to fail to use all available tools to make stream length assessments and thus is very likely to make similar mistakes while assessing this project.  Without an accurate stream length assessment, it is also impossible to accurately determine stream function.


In order to decide whether discharges will cause or contribute to significant degradation of the affected streams, the 404(b)(1) Guidelines require the Corps to determine “the nature and degree of effect that the proposed discharge will have, both individually and cumulatively, on the structure and function of the aquatic ecosystem and organisms.” 40 C.F.R. § 230.11(e) (emphasis added).  “In determining compensatory mitigation, the functional values lost by the resource to be impacted must be considered.”  EPA/Corps Memorandum of Agreement (Feb. 6, 1990), Section II.  This means that functional assessments should be used.  Ex. W at 3:54.  On May 7, 2004, the Corps issued guidance on “Mitigation for Impacts to Aquatic Resources from Surface Coal Mining.”  That document states that:



The Clean Water Act, and the Corps implementing regulations and policies, requires that compensatory mitigation projects replace aquatic functions lost as a result of authorized activities.  Ideally, stream functions lost as a result of permanent fills are replaced by compensatory mitigation projects that provide equivalent or similar stream functions within the same watershed.



Id. at 3 (emphasis added).  This guidance also states that “[t]he amount of mitigation credit should be based on an assessment procedure that identifies the amount of ‘ecological lift’ provided by compensatory mitigation plans. ‘Ecological lift’ means an increase in aquatic functions.”  Id. at 4 (emphasis added).  See also Ex. W at 3:55. 



Thus, the Corps’s stated policy on mitigation requires an analysis of stream functions and values and a net increase in those aquatic functions and values.  However, the Corps has no valid guidelines for stream assessment on a functional basis at all.  See section below on the Interim Functional Assessment Analysis (IFAA) and the new Hydrogeomorphic Approach (“HGM”) and the West Virginia Stream and Wetland Valuation Metric version 2.0 (“SWVM”) assessment tools.  It is unclear which of these mthodolgies the Corps might use to analyze the Buffalo Mountain Mine project.  


NEPA requires federal agencies to take a “hard look” at environmental impacts before taking major action. Nat'l Audubon Soc'y.. 422 F.3d at 184. If an action might have a substantial environmental impact, the agency must prepare a detailed EIS.  State of N.C. v. FAA, 957 F.2d 1125, 1131 (4th Cir. 1992). The preparation of this EIS can be avoided through the issuance of a FONSI after a hard look through the development of a more limited Environmental Assessment (EA). Id. When the Corps issues a permit under section 404 of the CWA, as it is proposing to do here, this hard look must include a determination that significant degradation of waters of the United States will not occur. 40 C.F.R. § 230.10.  In particular, the 404(b)(1) Guidelines require the Corps to analyze the effects of a proposed discharge on the “structure and function of the aquatic ecosystem and organisms.”  33 C.F.R. § 230.11(e).  The Corps must take a “hard look” at the evidence and “explain its decision on an objective or scientific basis sufficient to provide a reasoned basis for its conclusions.” Id. at 635-36.   



Further, a recent study by EPA and Kentucky researchers concluded, “understanding of relationships between stream functions and structure is needed to inform appropriate assessment methods fully. The current dependence upon the RBP score to quantify stream function in forested headwater streams is inadequate.”  Ex. N, p. 686.



Despite requirements in the 404 b(1) Guidelines and the MOA, the Corps has never assessed, or required the applicant for a 404 permit to assess, the stream functions affected by valley fills and mining projects in Appalachia.  If no functions have been measured, it is impossible to mitigate for their loss.  Furthermore, there are no follow-up studies that show that stream functions have been replaced or improved by mitigation. In fact, according to The Federal Interagency Stream Restoration Working Group, of which the Corps is a member, “[a] project in which a designed restoration measure is installed but the ecological structure and function of an area are destroyed is no success.”
  



Mitigation likely includes enhancement of existing streams through habitat improvement and stream bank restoration and/or reconstruction and establishment of streams through conversion of mining drainage channels or other areas.  


Mitigation for stream impacts must be assessed on a functional basis.  The permanent loss of a stream cannot be functionally replaced by the conversion/reconstruction of an ephemeral stream in a drainage ditch or minor enhancements in adjacent or even distant streams.  In fact, we do not believe mitigation will ever compensate for these stream losses, but in this case the claims for mitigation are even more egregious.



The Corps must assure measurement of stream functions prior to the onset of the project in order to establish a basis for future mitigation goals once those functions are lost. The Corps, however, has failed to make this assessment.  In addition, no measurements of stream functions are planned once mitigation measures are complete.  In an assessment of a very similar Compensatory Mitigation Plan (“CMP”), stream ecologist, Dr. Bruce Wallace, states:      



Clearly no functional assessment has been done, nor are any planned for this watershed.  So without function assessment, mitigation success cannot be evaluated.  Visual assessments do not assess functions.  In this SOF the USACE purports to replace stream functions, but no aquatic functions have been measured.  There is no scientifically valid protocol for assessing stream functions without direct measure.  Ex. S . p 4 - 5. 


Stream ecologist, Dr. Margaret Palmer also states on another similar project:



The CMPs fail to make the most fundamental distinction between form and function of stream channels. The mitigation plans address structural aspects of the channels and do not address functional aspects. The CMPs describe manipulations of channel or drainage ditch morphology (channel shape and size). The statement is made that these will ‘mimic’ natural waters [e.g., Aracoma CMP, bottom of page 17], but these streams will not replace natural waters. They are basically ditches that have had curves and bends placed in them and then have been filled with boulders and cobble in order to look like what someone thinks they should. Real streams, however, are the result of hydrologic, geomorphic and biogeochemical processes. They have functional attributes that are determined by the natural flow regime (both groundwater and surface flows), the sediment routing, the soil characteristics, the vegetation and the position on the landscape. These functional attributes lead to living systems – systems that are self maintaining and resilient.



The CMPs simply do not address functional attributes. Instead the plans focus on structural issues – removal of interior barriers in the drainage ditches, reconstruction of outlets so water can move, placement of cross-vanes in the ditches, addition of boulders and root wads, etc. (pages 29-30, Aracoma CMP). While structures can be created to look like channels, there is no evidence provided that they will function as healthy streams. In my opinion, the ditches they plan to sculpt into ‘created’ streams are about as likely to function like streams as are bowls of plastic fruit (arranged to look real) likely to taste and nourish like real apples and oranges.



It is important to clarify the distinction between form and function because when a stream is destroyed, the ecosystem services those streams provide to people and to wildlife are destroyed.  The provision of services is possible because healthy streams are living, functional systems.  Essential ecological functions of healthy streams that allow them to provide critical services lost will include: the purification of water, the removal of excessive levels of nutrients and sediments before they reach downstream waters, the processing of organic material (decomposition or biological utilization), and primary and secondary productivity (growth of photosynthetic organisms and consumers) (Baron et al. 2002). These functions are supported by ecological processes including: the normal flux
 of water, the processing of nutrients at the same rate and form as unimpacted streams, the decomposition of organic matter at rates typical of nearby unimpacted streams, and, microbial, primary and secondary production the same as nearby healthy streams (Palmer et al. 1997a, Naiman et al. 2005). To determine if these processes are brought back to the right levels and direction through restoration or “creation,” requires that they be measured in the streams prior to any impact or that measurements be made on nearby  reference streams (unimpacted). No data or direct mention of these processes are provided in the CMPs. Thus, while the CMPs address issues of ecological “structure” (habitat, channel form), they do not addresses ecological function.  



The reason it is so problematic that the CMPs do not address function is that measurements of ecological functioning evaluate dynamic properties of ecosystems that underlie an ecosystem’s ability to provide vital goods and services (Gessner and Chauvet 2002). The basis for analysis is typically a process rate and direction and it reflects system performance (http://www.epa.gov/eerd/functional.htm). In pragmatic terms, measuring ecological functioning requires appraisal of key ecological processes such as primary production and this should be reflected in the CMP if the plan is to mitigate functions that are lost due to the burial of headwater streams. Saying that because a stream looks like it should, it is fully functional ecologically is like saying that a man with a normal weight and height has no risk of heart disease without having measured his heart rate and pattern. We all know that human health is best measured by looking at dynamic factors like blood pressure, respiratory rate, and pulse not just weight, height, or blood chemistry.


The focus on channel form in the CMP suggests that there is an assumption that function will follow creation of form. Yet there is no scientific proof that stream form leads to function and in fact a number of studies have questioned this assumption (Palmer et al. 1997b, Hilderbrand et al. 2005, Falk et al. 2006). The extensive reference to the Rosgen classification system approach in the documents fails to note that the Rosgen approach is to restore streams, not create them.  Further, channel designs based on a classification system that has not been fully evaluated at the site can lead to serious failures (Smith and Prestegaard 2005). As indicated in (Palmer et al. 2005): “Attempts to develop restoration designs based on application of a single classification system across many environments have led to many failures in North America (e.g., Kondolf, Smeltzer & Railsback 2001), because the specific processes and history of the river under study were not adequately understood.” If the mitigation projects fail and channels are unstable, this could cause new environmental degradation. However, even if they are geomorphically stable, this does not address restoration of function.  Ex. T, p 12-14.



The use of structural formulas or measures by the Corps without a functional assessment is a major flaw of the mitigation plan because it circumvents an accurate measure of stream function losses and gains, fails to support the permittee’s claims of functional measures in the CMP, does not comply with the Corps’s own guidance, is counter to the basic requirements of Section 404 of the CWA, and flies in the face of NEPA’s requirement of scientific integrity in all phases of NEPA evaluations.  40 C. F. R. § 1502.24.  


In addition, the evaluation regime does not include an evaluation of harms beyond the dredge and fill activities such as the destruction of forests, increased flooding, and loss of topsoil.  Accordingly, the use of structural measures as the sole basis of harm and mitigation needs invalidates the entire CMP.



In its comments on NWP 21, FWS specifically addressed the impossibility of mitigating the loss of headwater streams:



The stream restoration experts assembled to assist in the development of the [Corps’s MTM/VF D]EIS concluded that it is not possible to recreate streams on most mined areas; therefore, the loss of these stream miles and the functions they provide to aquatic ecosystems downstream is indeed a permanent loss, and for the purposes of section 404 impact assessment, the stream losses cannot be adequately compensated for.  Ex. E, pp. 5-6.



The PEIS also states that “to date functioning headwater streams have not been re-created on mined or filled areas as part of mine restoration or planned stream mitigation efforts.”  Id. at III.D-20.  In addition, the August 2007 DEIS on the proposed buffer zone rule change states, "[w]hile proven methods exist for larger stream channel restoration and creation, the state of the art in creating smaller headwater streams onsite has not reached the level of reproducible success." And further, "[a]ttempts to reestablish the functions of headwater streams on the groin ditches on the sides of the fills have achieved little success to date."  See http://www.regulations.gov/fdmspublic/component/main, p. III-111 and III-117.



Dr. Margaret Palmer, a nationally renowned stream restoration ecologist, describes the existing state of the science on de novo stream creation and what is presented in the typical CMP:



After having access to over 38,000 restoration project records (Bernhardt, Palmer et al. 2005), there is not a single study in the peer reviewed scientific literature that evaluated the functional effectiveness of building streams de novo. The very concept of creating a stream that has comparable levels of ecological functioning to natural channels remains untested and is scientifically implausible. 



This leaves us with determining if they provide any new evidence of the feasibility of “creating” streams. They do not. There are no data provided in the CMP, nor are there peer-reviewed scientific studies referenced in the CMP, that demonstrate a stream can be created de novo to exhibit the level of function of natural streams or to replace the functions lost by the impacted streams. Since there is no evidence that streams can be created de novo from ditches and can



compensate for the loss of functions that the previously healthy streams performed, the CMP is inadequate. Further, it is my opinion that the methods described in the CMP will not create streams that can compensate for the loss of the natural streams.


And further,



In short, mitigation based on diverting flow to sediment ditches will not “replace” stream functions…  Ex. T, p. 10 -12.  



A recent study by EPA and Kentucky researches concluded, “[g]roin drains are required under SMCRA to prevent destabilization of VFs. However, our findings suggest that these channels should not be considered as onsite mitigation for the natural channels buried under VFs.  Ex. N, p. 686.


In addition, the FWS in its Biological Opinion on two West Virginia mines, “Impacts of the Laxare East and Black Castle Contour Coal Mining Projects on the Indiana Bat,” stated:



The mitigation plans appear to be predicated on the conclusion that the streams that will be filled for this project are all ephemeral or intermittent, as stated in the public notice. The BA’s stream disturbance tables show stream impacts more than a mile long (e.g., Right Fork of Sandlick Creek) classified as intermittent/ephemeral. A study of 37 stream segments in West Virginia conducted for the draft Environmental Impact Statement on Mountaintop mining/Valley Fills found that perennial streams begin in very small (median 41 acres) watersheds. In addition, the applicant’s Corps permit application for the Black Castle Contour permit states that the streams upstream of all the proposed fills except one (fill 4) “would support a fisheries community throughout the year”. This further supports that the proposed fills would occur within perennial streams.; The creation of intermittent streams in sediment cells and ephemeral drainage ditches will not compensate, in terms of insect productivity, for the free-flowing streams that currently exist. During stream studies for the draft EIS on mountaintop mining, EPA sampled a sediment control ditch on a surface mine, and found it to be seriously degraded. Benthic invertebrate scores were in the “poor” or “very poor” range over five different sampling seasons, and dissolved oxygen concentrations fell to 3.6 mg/l (less than the required 5 mg/l) during one summer sampling event. While one example does not necessarily characterize all sediment control ditches, these are the kinds of sampling results that would be expected in such a setting unless good water quality, adequate substrate, adequate flow-through, and shading by trees are ensured.  



Furthermore, a boulder-filled center drain in a valley fill will not replicate an ephemeral stream channel, with its associated aquatic life adapted to smaller substrates. Finally, it is unknown to what extent down-dip water sources, on-bench sediment ponds, and drainage ditches may be subject to selenium contamination. If selenium were present in these waterbodies, any insects inhabiting them could accumulate selenium to concentrations that may be harmful to bats (see “Foraging Habitat Degradation”).



The BA does not indicate whether the applicant is proposing to provide compensatory mitigation for the probable impacts to water quality downstream of the valley fills. Based on the best available scientific information, impacts to downstream reaches would result in a loss or severe reduction in the Indiana bat prey base due to indirect stream impairment (further discussed in the “Indirect Stream Impairment” Section). Additionally, Indiana bats are known to forage in forested riparian habitat. Even if the mitigation streams provided a prey base, it is questionable whether the Indiana bat would actively forage in this open habitat. The presence of forested commuting corridors appears to be an important feature in determining whether an area is suitable to support Indiana bats, and Indiana bats appear to avoid traveling through open expanses of land (Murray and Kurta 2004; Sparks et at., in press). Mitigation stream corridors would most likely not provide intact forested riparian corridors for many decades after construction was completed (see “Reforestation” section). In order to be considered a beneficial



impact to the Indiana bat that would mitigate the loss of foraging habitat, the Service would need to be reasonably certain that mitigation areas would not only provide a prey base for the Indiana bat, but the Indiana bat would utilize this habitat. In summary, the proposed compensatory mitigation is not likely to offset the effects of direct stream loss and reductions in the downstream prey availability and foraging habitat for the Indiana bat.  Ex. O, pp. 90-91.


EPA in its 404(c) veto of the Spruce No. 1 permit in West Virginia further condemns the use of stream creation as mitigation.  There is “no evidence in the peer-reviewed literature” that stream creation works. See Veto http://water.epa.gov/lawsregs/guidance/cwa/dredgdis/spruce.cfm, p. 85.  It is “extremely unlikely” that drainage ditches will be effective mitigation for the loss of high-value streams.  Id., p. 86, 88.  If these connectivity channels are created, they are expected to have minimal function . . .  they will likely receive suspended sediments, metals, and high ion concentrations from the mined area, resulting in further degradation . . .  Id. App. 3, p. 3.  On-bench sediment ditches (sometimes called erosion control structures) are SMCRA-required best management practices (BMPs) to control water and erosion runoff and should not be considered adequate compensation for loss of high quality stream resources.  Id. at 8.  Water quality in sediment ditches in mined areas is typically highly degraded, primarily because ditch water has percolated through mine spoil. Because of the degraded water quality, these channels should be considered potential sources of pollution rather than a compensatory mitigation feature.  Id.  There is no evidence that created flowing channels will support the chemical and biological functions performed by the destroyed streams. Id., App. 6, p. 176.  In fact, stream creation is a convenient myth and may contribute to addition water quality problems.  Thus, any project proposing to use stream creation as part of mitigation must be denied. 


Another major component of the proposed mitigation plan is to enhance streams through the use of Rosgen-like procedures that will enhance stream form and structure.  The Corps’ claims that the stream enhancement will have sufficient environmental benefit to offset the total destruction of streams elsewhere.  



Counter to this claim, information gathered in conjunction with the PEIS shows, “mitigation or compensation for stream losses that generally takes the form of restoring degraded streams at offsite locations will seldom replace the functions lost in the headwater areas. . .”  August 15, 2001 Working Draft, Problems Identified/Confirmed/Inferred by Technical Studies, p. 3.



Further, this claim is not supported scientifically, as is explained by Dr. Margaret Palmer:       



To begin, the basic premise that enhancing or restoring impacted streams will fully replace streams that are lost to valley fills is not based on any scientifically credible evidence.



And further,



So while the CMPs indicate that restoration or enhancement of function is planned they focus entirely on re-constructing channel form or adding structures to existing channels (e.g., for Elk Run: “envirologs”, rip-rap, gabions; J-hooks, cross-vanes, “random boulders” etc; for the Republic Mine: “rip-rap, woody debris, j-hook vanes and other structures”). There is no evidence that the proposed mitigations that are focused on form, e.g. channel design and placement of structures, will lead to the recovery of the ecological functions that are lost by the  valley fills and land clearing. The current view in the scientific community is that restoration of channel form does not necessarily lead to restoration of ecological function (Palmer et al. 1997b, Hilderbrand et al. 2005, Falk et al. 2006).  Ex. T, p 7- 9.



EPA in its 404(c) veto of the Spruce No. 1 permit in West Virginia Stream discusses the failure of stream enhancement and restoration to mitigate for fill activities.  “Enhancement and restoration are not effective.  Using structural stream enhancements (e.g., stream bank protection, adding structural complexity in the form of boulder clusters, j-hooks, vortex rock weirs, etc.) to replace the functions and structure lost from burial of high quality streams on a foot per foot basis is scientifically unfounded.”  See http://water.epa.gov/lawsregs/guidance/cwa/dredgdis/spruce.cfm, App. 3, p. 2.  EPA is unaware of any documented cases where in-stream structural restoration in the form of “natural channel design” has been shown to restore water quality and biological communities such as those impacted by mine spoil leachate. Instead, these “restored” segments are likely to export degraded water.  Id.  Recent research has shown that stream restoration projects based upon channel design can not only be problematic (Simon et al. 2007), but are also not effective in restoring ecological function and biodiversity (Tullos et al. 2009, Palmer et al. 2009, Fritz et al. 2010).  Id. at 9.  EPA maintains that simple channel reconfiguration and enhancements cannot restore chemically sensitive species (i.e., naturally occurring fauna) where chemical pollution is the limiting factor. Id. App. 6, p. 157.



Clearly, the Corps’s heavy reliance on stream enhancement as part of the mitigation plan to offset the total destruction of headwater streams is unsupported.  There is no evidence in the application that mitigation would work and the Corps has previously admitted that it can fail.  As a result, there is no scientific basis or substantial evidence for concluding that mitigation will in fact reduce or compensate for the adverse impacts of filling streams.  The federal courts have rejected an agency’s unsupported reliance on mitigation measures.  In Stein v. Barton, 740 F. Supp. 743 (D. Alaska 1990), a Forest Service EIS concluded that effective and consistent application of mitigation measures “will prevent any significant reduction in fish habitat capability.”  Id. at 753.  Evidence in the record showed, however, that these measures had not worked, and adverse fisheries impacts and extensive fish kills had occurred.  Although the Forest Service argued that the stricter monitoring and enforcement provisions in the EIS made past experience a poor indicator of whether mitigation would succeed, the Stein court ruled that the Forest Service’s cursory explanation of mitigation monitoring in the EIS was insufficient to rebut the evidence of mitigation failure.  Id. at 754. 



In addition, the functions of streams within a watershed are different.  Intermittent and some ephemeral streams provide unique habitat for a diverse population of insects and other animals, from macroinvertebrates to salamanders. The interaction of groundwater and surface water that takes place in these stream segments helps purify the stream and regulate the downstream water temperature, affecting both aquatic life and water quality below.  As these intermittent and ephemeral streams characteristically are found in forested hollows, with considerable riparian vegetation, they play an elevated role in nutrient processing and the decomposition of organic matter. In turn, these processes directly affect the downstream water quality, aquatic life, and other values. See 40 C.F.R. §§ 230.20–230.32 (listing characteristics and values of streams affected by these processes).  Experts agree that while these “functions” take place in perennial streams, they do so at different rates and in different ways. Headwater streams are more than just habitat and their destruction is not offset by merely improving the habitat of a perennial stream.  



There is no scientific evidence that mitigation can compensate for stream losses elsewhere and reduce those losses to an insignificant level.  In fact, most of the mitigation projects are little more than failed attempts to repair stream damage associated with mining activities previously authorized under NWP 21.  A plan to make conditions better in a different location cannot mitigate impacts into insignificance on the affected area.  Sierra Club v. Norton, 207 F. Supp. 2d 1310, 1330 (S.D. Ala. 2002) (“The mitigation measures, admittedly beneficial and admittedly minimizing many of the lesser adverse effects of this action, do nothing to lessen the irreducible destruction of habitat”).  The Corps therefore cannot rely on compensatory mitigation to reduce the impacts of filling headwater streams.



There is no scientific evidence that reforestation on mined sites can be successful.  According to Dr. Handel’s study in the MTM/VF PEIS, Appendix E, p. 12: “We have yet to see evidence that the original community has or will return to these seriously degraded landscapes.”



The application and the Corps have failed to consider, or mitigate for, the major adverse effects of valley fills on downstream water chemistry.  The 2002 EPA water chemistry study in the MTM/VF PEIS, Appendix D, p. 25, found that the concentration of the following chemicals at filled sites exceeded the concentration of the same chemicals at unmined sites by the following ratios: sulfate–41 times greater; calcium, magnesium and hardness–21 times greater; total dissolved solids–16 times greater; manganese and conductivity–8 times greater; selenium–7.8 times greater; alkalinity–7.5 times greater.  The median value of selenium below valley fills was 11.68 ug/ml, which is more than double the EPA water quality criterion of 5 ug/l.  This is potentially extremely harmful to human health and aquatic life.  Selenium is strongly bioaccumulated in fish and aquatic habitats.  



The failure to mitigate for these adverse downstream chemistry impacts clearly undermines the structural habitat improvements proposed by the application as these activities will most likely occur in water quality impaired streams (also see section on degradation of the environment related to violation of narrative water quality standards) .  According to a 2008 EPA study, “[w]ater quality structured benthic communities more than habitat quality.  Our study and others (Chambers and Messinger 2001, Howard et al. 2001, Fulk et al. 2003, Pond 2004, Hartman et al. 2005, Merricks et al. 2007) suggest that specific conductance is the best predictor of the gradient of conditions found downstream of alkaline mine drainage and VF sites in the Central Appalachians. In previous studies, MMIs and Ephemeroptera metrics were strongly negatively correlated with instream specific conductance in West Virginia (Green et al. 2000, Chambers and Messinger 2001) and Kentucky (Howard et al. 2001, Pond 2004). Yuan and Norton (2003) found that Ephemeroptera richness was particularly sensitive to increasing specific conductance in the Mid-Atlantic Highlands.” Ex. GG, p. 727.


The application and the Corps have failed to consider, or mitigate for, these major adverse effects of valley fills on downstream biological integrity.  The 2003 EPA study by Fulk, et al. in Appendix D of the MTM/VF EIS analyzed the impacts of valley fills on the biological integrity of five watersheds in West Virginia–Mud River, Spruce Fork, Clear Fork, Twentymile Creek and Island Creek.  According to the cover sheet to Appendix D, p. 6, “[t]he analysis indicates that biological integrity is impaired by mining.  Unmined sites have a higher biologic integrity[,] . . . more taxa and more sensitive taxa.”  The application and the Corps have failed to account for this impairment and have failed to require the applicant to do anything to mitigate for these harmful downstream effects.



The application and the Corps have failed to consider, or mitigate for, the major adverse effects of valley fills on hydrology.  The USGS study by Messinger in Appendix H of the MTM/VF PEIS states on page 3 that runoff is 1.75 times greater per unit surface area from mined than unmined catchments.  Even worse, the 2002 EPA Water Chemistry Study in Appendix D of the MTM/VF PEIS, p. 86, found that “base flows of streams with valley fills are 6 to 7 times greater than the base flows of unmined areas.”  This means not only that areas downstream from valley fills will experience much higher flows, but also higher loadings of the excessive and harmful chemicals mentioned above.  The application and the Corps have failed to account for this impairment and have failed to require the applicant to do anything to mitigate for these harmful downstream effects.



In addition, the change in flows stemming from the proposed valley fills and other mining activities must be accurately accounted for in designing stream channel modifications.  Stream channel modifications and successful restoration rely on accurate assessment of flow characteristics.
  Until reclamation of the fills and the mining site is complete and for many years afterwards, these stream will be in an unstable hydrological condition.  “Changes to hydrological conditions due to mining activity are extensive.  Surface mining is perhaps the only land use with a greater capacity to change the hydrological regime of a stream than urbanization.  Increased runoff and decreased surface roughness will cause peaks earlier in the hydrograph with steeper rising and falling limbs.” 
 Thus hydrological assessments done now should not be used as the basis of flow assessments needed for stream restoration projects after mining and restoration has been completed.  Restoration or design of the mitigation project (based on specifics of the current hydrology) when the site is unstable will further doom the project to failure.



Importantly, the applicant and the Corps have failed to identify a single example of successful stream restoration or creation, as measured by a functional stream analysis.  



In addition, in the West Virginia Phoenix 4 comment letter to the Corps, the FWS addresses long-term functionality concerns, “[t]he practice of restoring physical stream habitat on the presumption that this will engender a desirable ecological response has been considered the “field of dreams hypothesis” (i.e. “if you build it they will come’) (Palmer et al. 1997).”  In the same letter the Service also states:



It is important to place localized habitat restoration with in a context of appropriate scales of space and time.  In space, most degradation has occurred across large areas of the landscape, often whole catchments.  Yet most efforts at habitat restoration are pitched at much smaller scales, typically individual sites or stream reaches.  As a consequence, the legacies of the past disturbances and the impacts of on-going disturbances operating at larger (possibly catchment-wide) scales can compromise works done at individual sites or reaches.” Ex. A, p 16. 



While studies to verify these findings must be carried out, the Corps cannot ignore existing data or its preliminary conclusions.   



Real and specific existing functions of headwaters streams with a direct and immediate effect on downstream waters that will be lost at the Mine but not restored include but are not limited to: hydrologic retention capacity and contribution to the base flows of larger streams; reduction of frequency and intensity of flooding; retention of sediment and improvement of aquatic habitat; temperature maintenance of downstream waters; establishing base-level chemical composition of the overall watershed; nutrient and energy retention and measured export downstream; buffering of nonpoint source pollution; supplying food resources to riparian and aquatic ecosystems; providing a thermal refuge at critical life history stages or during critical times of the year for aquatic life; and providing vital spawning habitats and habitat for juvenile fishes.  These functions are clearly not replaced by the planned stream enhancements.  Headwater streams and their functions must be successfully replaced and monitored for the long term in order for the Corps to issue this permit. 



 SEQ CHAPTER \h \r 1The reliance on compensatory mitigation to offset the filling of streams is arbitrary and capricious for three reasons.  First, the Corps has not required the applicant to demonstrate that its mitigation plan will work.  There is no scientific evidence or factual analysis to support its use of mitigation. 



Second, the fact is, as shown by a recent National Academy of Science report, that “mitigation is not fully successful, and does not compensate for wetlands lost to permitted fills.”  67 Fed. Reg. 2020, 2068 (Jan 15, 2002).  The Corps has admitted as much.  “The Corps agrees with the NRC/NAS report and that we must improve the success of mitigation.”  Id.  “The Corps understands that some mitigation projects fail.”  Id. at 2069.  The Corps made similar findings in its draft PEIS on the 2002 NWPs.  See Ex. G, p. S-17 (“Scientific and other literature generally suggests problems with compensatory mitigation in terms of both permit compliance and ecological success”); id., pp. 3-21, 4-14 (the extent to which mitigation replaces lost wetlands and functions “cannot now be ascertained” and it is likely that “mitigation success has not been high”).  



Third, even if mitigation were successful, it does not eliminate harm to the streams that are lost to filling.  Instead, it merely tries to compensate for the loss of a stream by improving streams elsewhere, and does not even address terrestrial impacts.  The filled streams are permanently buried by rock.  All aquatic life within them is obliterated.  There is no scientific basis for, and no scientific evidence supporting, the implicit assumption that, if one stream is destroyed and another is improved, the overall impact is insignificant.  As FWS explained in its NWP 21 comments, there is a scientific consensus on the “vital importance” of headwater streams, which “form the heart and soul of the functional stream ecosystem in ... every watershed that has been carefully studied.”  Ex. E, pp. 4-5.  “Clearly, any discussion of destroying even one first order stream is out of order.”  Id. at 4.  



Even if compensatory mitigation were feasible and appropriate, the application is flawed in its assumptions of the ratio between destroyed and enhanced stream length. Stream enhancement can fail over the long term and enhancement alone does not offset permanent stream loss.  In fact according to The Federal Interagency Stream Restoration Working Group of which the Corps is a member, "restoration is a new science with substantial uncertainty."
  The Corps’ own policy statements also provide that the offset ratio for compensatory mitigation should be adjusted for risk of failure.  Given the risk of failure, a much higher offset ratio should be used. 



Mitigation Activities May Cause Environmental Harm


Further, mitigation projects may themselves cause environmental harm.  A study in press found, “[m]ore disheartening, several restored streams in Finland were found to have stream invertebrate communities that were depauparate relative to unrestored upstream reference reaches even 15 years following restoration” (Louhi et al. this issue).”  The same study also found, “that a number of studies have now found no ecological improvement from channel reconfiguration projects and in some cases even found evidence of increased degradation (ref), future restoration approaches should keep earth-moving activities to a minimum particularly if it includes the removal of tress.   The studies by Jähnig  et al. (this issue) and Sudduth et al. (this issue) both present evidence that restoration activities themselves actually lead to degradation that is not necessarily short lived.” Ex. i. p. 6.  “The most extensive and expensive types of restoration projects (natural channel design, floodplain reconnection) require, at a minimum, significant earth moving and temporary piping or rerouting of streamflow.  Rigorous evaluation of 24 restoration sites led Tullos et al. (2009) to conclude that channel-reconfiguration acts as a ‘disturbance filter’ such that taxa sensitive to disturbance were characteristic of their control reaches, whereas insensitive taxa were characteristic of restored reaches  They attributed this to the disturbance effect on food resources and channel stability.   Acknowledging that this could be a temporary impact (Tullos et al. projects were 1 – 4 yrs old), the results of Sudduth et al. (projects 1-6 yrs old), Jähnig et al. (some projects 12  yrs old), and Palmer et al. 2010 (some projects 16 yrs old) suggest that the unintended consequences of restoration may persist for some time.” Id. p. 6-7.


Additionally, “[e]vidence to date suggests that extensive channel engineering, which is typical of the Natural Channel Design (“NCD”) approach, may in fact cause damage to streams in need of restoration; for example, species diversity may actually decrease following restoration and may decrease over time.” Ex. k, p. 51.


The Interim Functional Assessment Analysis



The Corps’s continued reliance on its June 2007 Interim Functional Assessment Analysis (IFAA) to measure structure and function of the impacted and mitigated streams in this application is irrational and has no scientific credibility.  The tool is not peer-reviewed and arbitrarily assigns credits for structural manipulations.   



The IFAA relies on structural features of streams as a surrogate for stream function – stream function is never measured directly in this approach.  There is no scientific basis for linking structure and function in the Appalachian high gradient headwater streams.  Further, the use of an interim tool does not eliminate the Corps’ duty under NEPA to take a hard look or its duty under the CWA to ensure no significant degradation of waters of the United States.



A.
The IFAA Was Not Developed by Stream Scientists or Based on Stream Science



The CMP relies on the Corps’ Interim Functional Assessment Approach or IFAA. The author of that method, Chris Noble, and his supervisor, Morris Mauney, testified at the October 22-23, 2008 preliminary injunction hearing on the Fola Ike Fork permits. Mr. Mauney is the Chief of the Wetlands and Coastal Ecology branch of the Corps’ Engineer Research and Development Center (ERDC) in Vicksburg, Mississippi.  Ex. l at 6.   He testified that the Corps does not have a formal hydrogeomorphic (HGM) guidebook for measuring the structure and function of high-gradient streams in Appalachia, and that the one being developed would not be available for another year. Id. at 24-25. Mr. Mauney admitted that, even if there were such an HGM guidebook, it could not be used to measure cumulative impacts. Id. at 30. In the meantime, the ERDC developed the IFAA. Id. at 26. He stated that the IFAA was not peer-reviewed and did not follow the normal HGM process. Id. at 32, 34. The IFAA was developed by Chris Noble, who is a soil scientist, not a stream ecologist. Id. at 36-37. Mark Sodol, the Corps’ regulatory chief, called Mauney and told him to prepare the IFAA “fast.” Id. at 38-39. Mauney had never received a call like that before, had never previously developed an “interim” HGM method, and “would have preferred not to have to develop one.” Id. at 40, 43. 



Chris Noble works at ERDC on HGM methods. Id. at 57-58. He was assigned to prepare the IFAA. Ex. m at 4. The IFAA was not based on any fieldwork or data collection. Id. at 7. It was a “shortcut.” Id. at 15. Mr. Noble admitted that he is not an expert in stream ecology and that the IFAA was based solely on his two-day trip to visit headwater streams in Appalachia. Id. at 19-20. He had not even seen a valley fill before this visit. Id. at 25. He wrote the IFAA in three weeks without consulting any stream ecologists and without any external peer review, and could not cite a single paper on stream ecology that he had read or used to develop the IFAA. Id. at 20, 30-31, 34, 42. He did not even read the basic textbook on that subject. Id. at 46. Even though he had no training in headwater stream ecology, he identified the stream indicators to measure functions in the IFAA. Id. at 31, 36. To assign values to those indicators, he “arbitrarily” assigned a value of 0.75 for a restored site. Id. at 38. He believed that the HGM methods developed for use with wetlands could be transferred to stream systems “regardless of looking at the structure of the system.” Id. at 40. His sole basis for believing that his structural indicators correlated with stream functions was his visual observations during his two-day trip. Id. at 42. Yet he did not measure any stream functions or reference sites during that visit, and did not believe he had the expertise to measure such functions. Id. at 44, 48. Finally, he admitted that he did not have the data to prepare an HGM method for high gradient streams, and that his decisions were driven by a time deadline, not by science. Id. at 50, 64. 



B.
The IFAA Methodology for Assigning Stream Scores and Determining Required Mitigation Has No Scientific Basis and Is Irrational 


Dr. Emily Bernhardt, a stream ecologist and assistant professor of biology at Duke University, testified at the 2008 Fola hearing that the IFAA was “deeply flawed,” for several reasons.  First, it fails to measure any stream functions and contains no data correlating structural measurements with stream functions.  Ex. l at 88, 94, 99-100.  Dr. Margaret Palmer, another stream ecologist, also testified that the IFAA neither describes stream functions nor correlates structural measurements with stream functions.  Id. at 141-43.  There is nothing in the scientific literature that supports the values and formulas in the IFAA for calculating stream functions.  Id. at 158-60.




Second, the hydrological component of the IFAA does not even take account of whether the stream has water in it before assigning a score to it.  “You could receive a perfect score for a channel that is built, but that never has water in it.”  Id. at 90.  Fola’s CMP is flawed because it contains no data on water flow in either the existing Ike Fork streams or in the planned mitigation channels in Laurel Fork.  Id. at 111-13, 146; Ex. n at 94-95.  Fola plans to try to create new stream channels in Laurel Fork on top of fill from prior mining activities, which will have lower water quality than the existing channels at Ike Fork.  Id. at 96-98, 105.



Third, under the IFAA, each constructed mitigation channel automatically receives a score of 0.75 out of 1.00 (three-quarters of the value of an unaltered stream) regardless of how effectively the mitigation is implemented.  Ex. l at 96.  There is “no information in the scientific literature to make that judgment.”  Id. at 98.  



Fourth, the IFAA arbitrarily assigns the same score for different types of land cover without any supporting data.  Thus, a mature forest with twenty different tree species receives the same score as land with five shrub species.  Id. at 102.  A watershed with 90% tree cover receives the same score as a watershed with 50% shrub cover.  Id. at 103.  However, shrubs are not equivalent to trees because only trees can provide the large woody debris needed to support functioning streams.  Id. at 104-05.



For all of the above reasons, the IFAA is not an appropriate tool to assess compliance of mitigation with the 404(b)(1) Guidelines and should not be used to evaluate this proposal.



The Hydrogeomorphic Approach (“HGM”) and the West Virginia Stream and Wetland Valuation Metric version 2.0 (“SWVM”) are flawed


The Corps recently developed the HGM and SWVM to assess lost structure and function of aquatic resources and set mitigation needs.  



The HGM does not measure function because it has never been validated through on-the-ground functional measures.  During the HGM training session in November of 2010 the Corps was asked if function was ever measured during development of the tool.
  The answer was no, and  the Corps explained that a two year validation period where function would be measured would be underway but that the Corps needed a tool now.  The Corps added that validation would take some time and that the Corps would use the tool to look at structural indicators of functionality. The Corps was also asked how the relationships between structural metrics and functional capacity were developed and the Corps explained. But when asked if the data used to develop the relationships was publically available the Corps said no – not until the validation period was over.  



The next few years will be a time of experiment to see if the presumed relationships between structure and function in the HGM tool are valid or not.  How can the Corps establish relationships between structure and function if the Corps has never directly measured function at all?  The Corps appears to be avoiding the direct measure of function despite the fact that functional measures are well established and many are easy and inexpensive to do.  The Corps has no assurance that the relationships purported in the HGM are true; therefore, the HGM should not be used to establish mitigation needs.  In addition, the public cannot comment on the details of the relationships established in the HGM because supportive data will not be released to the public until well into the future.



The SWVM, the other tool used by the Corps, has not been peer reviewed, and during the November 2010 training session, the Corps stated it is not intended to be a functional assessment tool at all.  The SWVM merely includes an HGM score together with a number of rapid bioassessment scores that comes up with a final determination.  The Corps has not provided any reasons as to why this score relates to overall ecological losses and gains.  It is similar to earlier methodologies with arbitrary number scoring systems and sole reliance on structural measures.  Even the structural measures are deficient as measures, such as a detailed hydrograph, are missing. 



In addition, during the November training session, the Corps’s representatives stated that one individual assessment could represent other ephemeral or intermittent streams within different subcatchments in a watershed and that the applicant could probably “get away” with just one assessment in each class for the project if the reaches “looked identical.”  The fact that a stream “looks” like another stream does not equate to meaning that the streams function at the same level or in the same way.  The Corps expects each assessment to take from 45 minutes to as long as two hours to perform.  The reliance on a brief visual assessment, however, can hardly assure an accurate estimate of stream functions and structures lost, and further demonstrates the inadequacy of the HGM/SWVM protocol.     



The HGM Does Not Claim to Measure All Stream Functions and Has Other Deficiencies  


The HGM approach recognizes only three stream functions: hydrology, biogeochemistry, and habitat.  However, it fails to address the complete suite of functions that streams perform.  Even the definitions of functions are limited.  In other words, the HGM is deficient from the start.   



In addition, the HGM does not adequately justify scoring measures for model variables, erroneously assumes that the relationships are linear, and does not adequately justify how one sub-index score is weighted versus another.  The Corps also wrongly assumes that what they find in a stream reach was created through natural processes so that if certain features are present the Corps assumes functions are normal.   



Further, watershed land use is included as a sub-index, but previously mined lands do not appear to be included even though mining has significant impacts on runoff, stream flow, and ground water flow.  


Thus, the new tools do not measure stream function at all, are deficient in measuring structure, and do not comply with 404(b)1 requirements.      



Constructed Channels Do Not Have the Energetic Base, Thermal or Flow Regimes to Support the Native Aquatic Community. 



This section is taken from Ex. QQ p. 24.



The energetic basis of the stream food web of mountainous Appalachian streams is leaf litter from the surrounding trees (Wallace et al. 1995). For most of the year, bacteria, fungi and aquatic insects consume the leaves and wood that fall or are washed into the stream from the surrounding forest (Wallace et al. 1982). There may be brief periods of the year (between snowmelt and leaf out and between autumn litterfall and first snow) when aquatic plants (algae) are important food resources. Constructed streams on or below valley fills are in high light environments, with early vegetation consisting primarily of short-stature grasses. With abundant light, algal production is likely to be high (Hill et al. 1996). Further, with the open canopy, temperatures may reach levels that native fauna cannot acclimate to. Thus, while the forested stream ecosystem is fueled by leaf litter from the surrounding forest, the created streams will be fueled by algal production. Without a forest canopy, water temperatures in the constructed streams will be significantly hotter in summer and significantly colder in winter than in the forested streams.



Further, there is no evidence provided that diversion of water flow to ditches or low-lying points creates a stream. Sub-surface and surface flow paths to natural streams may be complex and the residence time of the water in the groundwater varies before it reaches streams (Gregory et al. 1991; Jones and Mulholland 2000). Without a thorough scientific study including a hydrological analysis of groundwater, surface water, and hyporheic interactions (rates of flow and flow paths), there is no evidence that the water resources left after the mining and mitigation will compensate for what was lost. Yet there is abundant scientific evidence that these hydrological interactions determine ecosystem



functions including rates of whole stream metabolism, nutrient processing, organic matter



decomposition, productivity and reproduction of invertebrates and fish (Allan and Castillo 2007; Baron et al. 2002). In one of the leading hydrologic journals, Wohl et al. (2005) recently reiterated this point: “successful restoration requires that key processes and linkages beyond the channel reach (upstream/downstream connectivity, hillslope, floodplain, without question; water, sediment and hyporheic/groundwater connectivity) be considered. The importance of these linkages is organic matter, nutrients and chemicals move from uplands, through tributaries, and across floodplains at



varying rates and concentrations.” In short, mitigation based on diverting flow to sediment ditches will not “replace” stream functions and showing this would require data and detailed studies. Certainly “removing interior barriers and reconstructing outlets [from drainage control structures]” combined with the placement of a few rock vanes and root wads, will not convert mining drainage ditches to streams that replace ecological functions that were permanently lost. 



Successful restoration requires that key processes and linkages beyond the channel reach



(upstream/downstream connectivity, hillslope, floodplain, and hyporheic/groundwater connectivity) also be considered (Sear 1994; Stanford and Ward 1992; Graf 2001; Palmer et al. 2005). The importance of these linkages is without question; water, sediment, organic matter, nutrients and chemicals move from uplands, through tributaries, and across floodplains at varying rates and concentrations.



Failure to Mitigate for Water Quality Impacts of Mining 



The application and the Corps have failed to consider, or mitigate for, the major adverse effects of valley fills on downstream water chemistry.  The 2002 EPA water chemistry study in the MTM/VF PEIS, Appendix D, p. 25, found that the concentration of the following chemicals at filled sites exceeded the concentration of the same chemicals at unmined sites by the following ratios: sulfate–41 times greater; calcium, magnesium and hardness–21 times greater; total dissolved solids–16 times greater; manganese and conductivity–8 times greater; selenium–7.8 times greater; alkalinity–7.5 times greater.  The median value of selenium below valley fills was 11.68 µg/ml, which is more than double the EPA water quality criterion of 5 µg/l.  This is potentially extremely harmful to human health and aquatic life.  Selenium is strongly bioaccumulated in fish and aquatic habitats.  



Existing mitigation approaches fail to include any mechanisms that will reduce the export of SO4 2-, HCO3 -, Ca2+, Mg2+, Fe, and trace metals from mined sites, or that will remediate these impacts for the water columns of constructed channels. Most mitigation plans merely state that channels will be constructed using NCD approaches and that their success will be gauged based upon their structural similarity to reference sites. If the water flowing through these mitigated channels comes into contact with overburden it will contain the characteristic signature of alkaline mine drainage. Thus the capacity for even a channel that is “structurally and hydrologically” similar to reference streams to support a diverse aquatic fauna and an ecosystem functional capacity similar to those lost when unmined streams are buried will be very constrained. The severe water quality degradation associated with water flowing through mined landscapes will constrain mitigation success of the stream creation mitigation associated with the project. The mitigation projects associated with MTM/VF operations are not designed to actually mitigate for the severe water quality impacts generated, and these long-term, long-distance impacts represent unmitigated stressors to the stream reaches below valley fills and to the full river network extending downstream.  Ex QQ, p. 25. Further, the Corps has an obligation to independently consider water quality impacts despite a state 401 certification.  See EPA at http://water.epa.gov/lawsregs/guidance/cwa/dredgdis/spruce.cfm, App. 6, p. 212.


The failure to mitigate for these adverse downstream chemistry impacts clearly undermines the structural habitat improvements proposed by the application as these activities will most likely occur in water quality impaired streams (also see section on degradation of the environment related to violation of narrative water quality standards) .  According to the 2008 EPA study, “[w]ater quality structured benthic communities more than habitat quality.  Our study and others (Chambers and Messinger 2001, Howard et al. 2001, Fulk et al. 2003, Pond 2004, Hartman et al. 2005, Merricks et al. 2007) suggest that specific conductance is the best predictor of the gradient of conditions found downstream of alkaline mine drainage and VF sites in the Central Appalachians. In previous studies, MMIs and Ephemeroptera metrics were strongly negatively correlated with instream specific conductance in West Virginia (Green et al. 2000, Chambers and Messinger 2001) and Kentucky (Howard et al. 2001, Pond 2004). Yuan and Norton (2003) found that Ephemeroptera richness was particularly sensitive to increasing specific conductance in the Mid-Atlantic Highlands.” Ex. GG, p. 727.


The application and the Corps have failed to consider, or mitigate for, these major adverse effects of valley fills on downstream biological integrity.  The 2003 EPA study by Fulk, et al. in Appendix D of the MTM/VF EIS analyzed the impacts of valley fills on the biological integrity of five watersheds in West Virginia–Mud River, Spruce Fork, Clear Fork, Twentymile Creek and Island Creek.  According to the cover sheet to Appendix D, p. 6, “[t]he analysis indicates that biological integrity is impaired by mining.  Unmined sites have a higher biologic integrity[,] . . . more taxa and more sensitive taxa.”  The application and the Corps have failed to account for this impairment and have failed to require the applicant to do anything to mitigate for these harmful downstream effects.


Recently, ten prominent scientists in an article in Science magazine concluded, “[o]ur analyses of current peer-reviewed studies and of new water-quality data from WV streams revealed serious environmental impacts that mitigation practices cannot successfully address.  Published studies also show a high potential for human health impacts.” And further, “Considering environmental impacts of MTM/VF, in combination with evidence that the health of people living in surface-mining regions of the central Appalachians is compromised by mining activities, we conclude that MTM/VF permits should not be granted unless new methods can be subjected to rigorous peer review and shown to remedy these problems.”  Ex. WW, p. 148-149. 



In summary, the mine will significantly contribute to all of these impacts in the watershed, southern West Virgnia and the region.  Importantly, these disturbances cannot be mitigated.  There is no time-proven method to reconstruct a headwater stream or to replace the vital aquatic ecosystem functions it provides.  Furthermore, the proposed reforestation plan will not support trees that are equal to or better than those in the existing forest.  



Because mitigation does not eliminate the permanent loss of streams and forests, that loss must still be evaluated independently for its significance.  In Sierra Club v. Norton, 207 F. Supp. 2d 1310 (S.D. Ala. 2002), the court confronted a similar situation where no EIS was prepared.  The proposed development would have destroyed 20% of an endangered species’ habitat, but would have preserved habitat elsewhere.  Id. at 1326.  The court held that a plan to make conditions better in a different location could not mitigate into insignificance the impacts on the affected area, and that an EIS was required.  Id. at 1336.  As the court explained: “The mitigation measures, admittedly beneficial and admittedly minimizing many of the lesser adverse effects of this action, do nothing to lessen the irreducible destruction of habitat.”  Id. at 1330.  Similarly, in the present case, the streams that are filled are permanently lost.  The fact that mitigation may focus on one or more of the streams harmed by valley fills does not make that permanent loss insignificant or have any impact on the harm caused in another stream.



In fact, the Corps’s future permitting of the fills at the mine would be clearly counter to the fundamental protections of the CWA’s 404(b)(1) guidelines. Evidence in the PEIS indicates that significant degradation and unacceptable impacts have already occurred throughout the region and that additional mining will only add to the environmental destruction.  The Corps must evaluate all of these impacts and must prepare an EIS. 



The Mining Proposal Does Not Comply With West Virginia WQSs for Surface Waters



The proposal does not comply with the West Virginia WQS prohibiting the use of streams for waste assimilation (valley fills are composed of “waste” pursuant to the State law).  There are several “designated uses” for state waterbodies. These uses include public water supply, propagation and maintenance of fish and other aquatic life, and water contact recreation, among others. See 46 C.S.R. § 1-6. The state WQSs clearly state, however, that “[w]aste assimilation and transport are not recognized as designated uses.” 46 C.S.R. § 1-6.1.a. Also notable is that the WQSs do not allow “[m]aterials in concentrations which are harmful, hazardous, or toxic to man, animal or aquatic life.” 46 C.S.R. § 1-3.2.e.



“Industrial wastes” are defined as “any. . .solid or other waste substance. . .from or incidental to the development, processing or recovery of any natural resources. . .” W. Va. Code § 22-11-3(12). Accordingly, mining spoil is industrial waste pursuant to West Virginia law.  Furthermore, “industrial wastes. . .cause pollution and are objectionable in all waters of the state.” 46 C.S.R. § 1-3.1. In addition, no “industrial wastes” shall cause or materially contribute to conditions such as “distinctly visible. . .settleable solids,” “deposits. . .on the bottom” of streams, “materials in concentrations which are harmful, hazardous or toxic to. . . aquatic life,” adverse alterations of “the integrity of the waters,” or “significant adverse impact to the chemical, physical, hydrologic or biological components of aquatic ecosystems.” 46 C.S.R. § 1-3.2.




Additionally, the act of filling a stream segment with overburden not only deposits waste and creates distinctly settleable solids, but also destroys the stream segment.  Placing mining waste in streams, therefore, violates WQSs by materially contributing to the adverse conditions set forth in 46 C.S.R. § 1-3.2. Neither can the fills comply with the antidegradation provisions of the West Virginia WQSs. Accordingly, the Corps must deny this permit.



The Mining Proposal Does Not Comply with West Virginia WQSs for Ground Water



The USGS has reported that mining can alter ground water flow patterns, increase the flow between and/or within aquifers, affect spring discharges and stream base, and change the natural chemistry of the ground water.  In the Appalachian Plateaus, iron and manganese concentrations exceeded EPA drinking water standards in about 70% of the wells near reclaimed surface mines.  Elevated sulfate concentration and slightly more acidic waters were more common at wells within 1,000 feet of reclaimed mines than elsewhere.  USGS, Water Quality in the Kanawha-New River basin (USGS Circular 1204).



The removal of millions of cubic yards of overburden at the mine is likely to disrupt ground water sources.  Streams, particularly headwater streams, depend on ground water recharge.  If streams are deprived of ground water recharge, stream use as defined in West Virginia WQSs would be impaired.  Propagation and maintenance of fish and aquatic life is a legitimate use under WV standards.  46 CSR § 1-6.1.  Those standards apply “any and all water on or beneath the surface of the ground.”  Id., § 1-2; WV Code § 22-11-3.  The 404(b)(1) Guidelines prohibit filling activities that cause or contribute to violations of state WQSs.  40 C.F.R. § 230.10(b).  The application for this mine fails to demonstrate that these standards and uses will be protected.



Environmental Risks Rust be Considered and Quantified Related to Toxic Selenium Discharges 



The MTM/VF PEIS studied water quality impacts from mountaintop removal coal mining.  Those studies included assessment of instream selenium levels below mining sites. General comments on selenium water pollution and conclusions from those studies include: 



“The most widespread human-caused sources of selenium mobilization and introduction into aquatic ecosystems in the U.S. today are the extraction and utilization of coal for generation of electric power and the irrigation of high-selenium soils for agricultural production.” (Bryant, 2002, p. 74)



The West Virginia Geological and Economic Survey (“WVGES”) has information on selenium posted on its website (http;//www.wvgs.wvnet.edu/www/datastat/te/SeHome.htm).  It notes:



Selenium occurs in coal primarily within host minerals, most within commonly occurring pyrite....   An unpublished study at WVGES using SEM found selenium ... in 12 of 24 coal samples studied, mainly in the upper Kanawha Formation coals. ....   Selenium in West Virginia coals averaged 4.20 ppm....   Coals containing the highest selenium contents are in a region of south central WV where Allegheny and upper Kanawha coals containing the most selenium are mined....  Selenium is not an environmental problem in moist regions like the Eastern U.S. where concentrations average 0.2 ppm in normal soils.” 



“In the region MTM/VF mining, the coals can contain an average of 4 ppm of selenium, normal soils can average 0.2 ppm, and the allowable limits in the streams are 5 ug/L (0.005 ppm).  Disturbing coal and soils during MTM/VF mining could be expected to result in violations of the stream limit for selenium.” (Bryant, 2002, p. 74)
.



Among the coal seams to be mined at the Consol mine are Upper Kittanning, Middle Kittanning, Five Block, Stockton, Coalburg, Buffalo, and Winifrede seams.  These seams and their associated overburden are documented to be high in selenium and exceed both the 4 pmm EPA threshold noted above and the WVDEP 1 ppm threshold for addressing selenium as a potential water quality issue.  See 1 ppm WVDEP threshold at http://www.dep.wv.gov/dmr/handbooks/Documents/Permitting%20Handbook/sect32.pdf, pp. 32-18 to 32-19 and site specific core sample values at Ex. pp.  Disturbance of these seams and the surrounding strata at the mine would thus be expected to cause or contribute to water quality violations.  



Significant selenium pollution will occur even if an effective toxic material handling plan is implemented because the coal and overburden will be disturbed and exposed to oxygen, bacteria and weathering before it can be isolated or removed from the site.  This means that not only must there be water quality based effluent limits in force in the NPDES permit but also that Consol must have proven selenium treatment capabilities in place prior to mining in order to meet those limits.     



Further, attempts to avoid placement of high selenium laden materials in valley fills are inadequate.  Material handling plans are intended to isolate high selenium material from water courses before the leaching of selenium can cause or contribute to a WQS violation. See http://www.wvdep.org/Docs/14134_sect32.pdf .   The WVDEP’s and the Corps’s reliance on material handling plans has a number of fatal flaws.  First, the material handling plans do not apply to the coal itself. Thus, during active coal extraction, there is no mechanism to prevent selenium from entering the discharge or the receiving stream.  Second, the material handling plans are based on too few core samples (used to identify high selenium strata) from new mines. Third, the material handing plans are based on past experience with preventing acid mine drainage and, thus, require alkaline encapsulation of high selenium materials. This is nonsensical because alkaline environments increase the mobility of selenium and cause it to be more likely to leach and reach surface and ground water.  Fourth, finally, and perhaps most importantly, the material handing plans simply do not work.  For example, Hobet Mining operates two mines in the Mud River Watershed, both of which are supposed to be implementing the most recent selenium handling plans. Discharges from both those facilities consistently contain selenium in concentrations that exceed selenium effluent limits. Indeed, a Hobet manager admitted in a sworn deposition that the selenium handling plan is not working to bring the company into compliance with its selenium limits.  The toxic material handling plan proposed for the Buffalo Mountain site is nearly identical to the one at Hobet.  See Ex. qq and rr for a comparison of the handling plans.


In addition, the mine will also discharge to and disturb area in the Miller Creek watershed and is immediately adjacent to the Consol, Peg Fork Mine, located there.  The Peg Fork mine recently submitted data to the Huntington Corps showing the mine was the source of significant selenium pollution. 
  The Peg Fork Mine is in many of the same seams as the Buffalo Mountain Mine including Freeport, Upper Kittanning, Buffalo Creek, Middle Kittanning, Coalburg, Middle Freeport, Stockton, Winifrede and 5-Block.  The data below shows that the selenium in these seams at the Peg Fork Mine is leaching from surrounding strata and is also likely to do the same at the Buffalo Mountain Mine.      
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Further, EPA in its veto of the Spruce No. 1 Mine states, “[m]aterials handling plans will not prevent elevated selenium levels downstream.”  See veto http://water.epa.gov/lawsregs/guidance/cwa/dredgdis/spruce.cfm App. 6, p. 9-11. “Available evidence makes clear that bottom-up fill construction and materials handling have not reduced levels of selenium or total dissolved solids below levels known to be harmful to wildlife.”  Id. App. 6, p. 5.  “Given the nature of Se distribution in these overburden materials, it is extremely difficult to demonstrate how an effective on-site separation of high Se-bearing overburden materials will be performed without testing all materials within two to four feet above and below the coal beds.” Id.  App. 4, p. 14.


No adequate research has been done on on-site disposal of high selenium materials that assures long-term protection of surface and ground water.  In fact, the FWS stated in their comment letter on the Hollow Mountain project that “[t]he Service believes that it is unlikely that toxic materials can be isolated indefinitely from weathering and in the long-term there will likely be leaching of toxic materials.” Ex. B, p.3. 



In November 2005, WVDEP began a study of the impacts of selenium downstream from areas where high selenium coal is being mined.  The studies found significant bioaccumulation and deformities in fish in mining influenced streams.  We include the studies in the selenium section by reference, see



http://www.dep.wv.gov/WWE/watershed/wqmonitoring/Pages/SpecialStudiesonwaterquality.aspx.


The levels found at these sites greatly exceed levels where toxic effects in sensitive species begin to occur, which is 4 ppm.  See A. Dennis Lemly, “Selenium in Aquatic Ecosystems: A Guide for Hazard Evaluation and Water Quality Criteria,” Springer 2002, p.31.  In fact, the fish tissue selenium level in the Upper Mud River Reservoir, which is a lake downstream from the Hobet 21 mining complex, exceeds this threshold by 850%. 



The risk of significant ecological harm from selenium contamination in the West Virginia coal fields has been confirmed not only by Bryant et al in the MTM/VF PEIS and the WVDEP but also by studies conducted by the FWS.  “Our results show that selenium present in surface waters in southern West Virginia is bioavailable, and that violations of the EPA selenium water quality criterion may result in selenium concentrations in fish that could adversely affect fish reproduction.  In some cases fish tissue concentrations were near levels believed to pose a risk to fish-eating birds.” Ex. J, p. 2-3. 



Confirming this finding, the FWS states in another document, “[I]n a study to characterize fish assemblages in regions of mountaintop/valley fill mining it was found that streams associated with valley fills and detectable levels of selenium supported fewer fish species than sites solely associated with valley fills (USEPA 2003).” Ex. A, p. 11. 



Further in an analysis by Dr. A. Dennis Lemly of a site in southern West Virginia downstream from a large surface mining complex that was first identified by EPA in the MTRPEIS as a high selenium area and later studied extensively by WVDEP, Dr. Lemly states, “[c]oncentrations of selenium in fish from Mud River exceeded the threshold for both Type 1 and Type 2 toxicity (4ug/g and 16 ug/g respectively) by 1.7-6.7 times. This exceedance indicates that the hazard of selenium in Mud River is high. Tissue selenium residues in fish from Mud River Reservoir were substantially greater than in the river, with concentrations exceeding the effects thresholds by 4-15 times. This suggests that greater bioaccumulation and food-chain transfer of selenium was taking place in the reservoir, which is consistent with patterns seen elsewhere in southern impoundments.  The magnitude of bioaccumulation and amount of exceedance of the toxic thresholds indicates that hazard in Mud River Reservoir is high. Ex. JJ, p. 11-12. Dr. Lemly further states, “[i]n June, 2007, biologists from the [WVDEP] examined recently hatched fish collected from Upper Mud River Reservoir and found deformity frequencies as high as 35% in the samples (see Attachment 1). Actual photographs of these fish illustrate the normal condition (Figures 10-11) as compared to individuals having positive, tell-tale biomarkers of selenium toxicity (Figures 12-13), consisting of curvature of the spine (scoliosis, kyphosis), edema, and yolk-sac deformity (see also Figures 2, 3 & 4, above). These findings confirm that selenium poisoning is taking place in the fish community of Upper Mud River Reservoir.  Id., p. 15-16.  In fact, “[t]he Mud River ecosystem is on the brink of a major toxic event.” Id. p 20.  


In an October 2009 report, researchers showed that benthic organisms are also harmed by exposure to selenium.  “These results suggest that at environmentally feasible dietary Se concentrations insects are



potentially affected by Se exposure, and that the current presumption that insects are simply conduits of Se to higher trophic levels is inaccurate.”  Ex. SS, p. 7952.  “[T]he current study and others have shown that growth, fecundity, or both may be affected by Se in aquatic invertebrates  Id., p. 7956.


It is clear, that prevention is key in controlling selenium contamination of surface water.  Dr. A. Dennis Lemly stated in a January 5, 2004, white paper on selenium issues in West Virginia, “The lessons from Belews Lake, supported by over two decades of research findings from many other locations throughout North America (Lemly 1997b, 1999, 2002b; Skorupa 1998a, Hamilton 2004), underscores the need to take a preventive approach to selenium pollution rather than attempting to deal with it after contamination has taken place.  With respect to coal mining this means pre-mine assessment.  Failure to adopt this approach can only worsen the selenium pollution and associated ecological risks that have emerged in West Virginia.” Ex. I, p.2.Clearly, the Corps must further address the potential for selenium contamination on and off site as well as including potential discharges at coal prep plants or storage sites.  


In addition, the burning of high selenium coal results in power plant waste with dangerously high selenium content.  Power plant waste is typically disposed of in unlined landfills or used to mitigate AMD.  In fact, PPW has been used to mitigate AMD throughout West Virginia with little concern for surface and ground water contamination by the metals and minerals that concentrate in the waste.  The trail of selenium contamination and other contaminants must be evaluated from the initial phases of mining to the sites where PPW is finally disposed of.   All potential impacts must be included in the Corps’s assessment.



Issues Impacting the State and Citizens in the Region that Must be Considered by the Corps  



The mine will have significant and irreparable impacts on the citizens living in the area.  Property values will decline, making it difficult to sell homes and other real estate.  Flooding will increase and cause irreparable harm to local citizens and to state and federal flood mitigation budgets. All of these concerns must be address in the EA and subsequent EIS done by the Corps.



The FWS, in comments on another 404 permit application, addressed flow and temperature impacts from valley fills:



Studies provided in the EIS show: 



1) Peak unit flows during summer storms were greater from a watershed comprised of a mountaintop removal coal mine area with valley fills than from an unmined watershed;



2) Total unit stream flow from a mined area with valley fills was nearly twice that from an unmined forested stream;



3) Daily mean flow was higher from a mined/valley fill watershed than from an unmined forested watershed, with the relative difference being greater at lower flows; and 



4) Stream temperatures from a valley fill site exhibited lower daily fluctuations and seasonal variations than streams from an unmined site. Ex.A, p. 9.



And further:



One EIS study showed a 42% (10-100 YR) increase in water discharge from pre-mining conditions after a valley fill area was reclaimed to post mining conditions.  Results from another EIS study showed that an ongoing valley fill operation will increase water discharge from 25-59% (10-100 YR) from pre-mining conditions; this decreases to about 13% after the area is reclaimed in the post mining conditions.  Stream thermal regimes, which can have important influences on microbial activity, invertebrate fauna, fish egg development, larval growth, and seasonal life cycles may be affected by valley fills and sedimentation ponds at the base of the fill (USEPA).  Ex.A , p. 10. 



A 2008 study found, after comparing a mined and unmined watershed, that, “the mined watershed exhibited taller, narrower storm peaks as a result of a higher soil bulk density and decreased infiltration rates.”  Ex. FF, p. 118. 


These increased flows have real and devastating impacts on local communities, particularly during more extreme storm events.  



In addition, the surface water runoff analysis (“SWROA”) is a key component in assessing environmental harm caused run off and flooding.  Unfortunately, the conclusions of the SWROA are flawed, and the project will cause increased run-off and contribute to flooding in the area.  SWROA is fundamentally flawed because of its use of an unreliable run-off model called SEDCAD.  Dr. Keith Eschleman of the University of Maryland’s Appalachian Laboratory describes the SEDCAD model used at another mine with a similar SWROA:  



In reviewing the SWROA, I found that the conclusions were based solely on results from a simplified empirical model of runoff generation known as the “SCS method” or “NRCS method” (originated and first published by the U.S. Soil Conservation Service in 1964 and updated in 1972). The model was linked to channel routing and pond models that represent conveyances and temporary stormwater detention structures that would be constructed by the applicants in an attempt to reduce flood peaks. The SCS method, as incorporated into a computerprogram known as SEDCAD, has proven to be inherently unreliable as a modeling tool in performing these types of analyses. Even if it was conceded that the SCS model is reliable, however, my review of the SWROA shows that the model was seriously misused in the applicant’s supporting hydrological analysis and engineering design work, effectively nullifying the conclusions of USACE regarding future flooding based on the SWROA. Further, in relying solely on misuse of a simple, unreliable model, the applicant has essentially ignored ‘real’ data from published scientific studies that have conclusively demonstrated significant effects of surface coal mining and associated reclamation activities on watershed hydrological processes such as infiltration, baseflow, storm runoff, erosion, and water quality. Acceptable civil engineering practice takes account of the risks of failure and provides for an appropriate margin of safety, but the underlying analysis and engineering designs for this project essentially ignored ‘real’ data and failed to consider any uncertainties that constitute risks to life and property of those living or working downstream. The individual and cumulative hazards associated with past, present, and future surface mining activities in this region have effectively been neglected by the applicant and USACE.  Ex. V, p. 3. 



Further, 



There are probably many factors that contribute to the overall unreliability of the SCS method, but the most important factor relates to the extreme difficulty in selecting a value for the curve number (CN) parameter that relates rainfall and runoff. . . . .  The applicant has effectively assumed that the CN value will decline dramatically over time from the pre-mining to the post-mining period, but this assumption is unsubstantiated in the SOF and supporting documents. While I would also expect that the CN would change over time due to deforestation, mining, and reclamation, my experience working with actual gaged watersheds is that the CN would be expected to increase rather than decrease due to the proposed mining activities.  (emphasis added).  Ex. V, p. 4.



 Dr. Eshleman went on to cited studies that generally concluded that “reclaimed watersheds produce greater storm runoff in response to rainfall than undisturbed (i.e., forested) watersheds.” Ex. V, p. 5.   



Further, the WVDEP 2002 Flooding Study (p. 67) states, “[m]ining and timbering impacts did influence the study watersheds, surface water runoff and resulting stream flows.”  Id. at 67.  Mining increased stream flow by as much as 21 percent.  Id. at 65.  Several other studies indicate that flooding is a serious issue.  “During storms when rainfall intensity exceeded about 1 inch per hour, peak unit runoff from the Unnamed Tributary (surface-mined and filled) Watershed exceeded peak unit runoff from the Spring Branch (unmined) Watershed in the Ballard Fork Watershed in southern West Virginia.”  Ex. AA, Abstract.  “This suggests that large-scale surface mining is especially likely to increase the severity of flooding during a summer storm when a period of intense rainfall follows several days of continuous rainfall.”  Id. at p. 19.  “Low-flow measurements at numerous synoptic sites in the mined basins indicate that coal mining has substantially altered the hydrologic system of each basin. The effects of mining on streamflow were identified as (1) reduced base flow in stream segments underlain by underground mines, (2) increased base flow in streams that are downdip and stratigraphically below the elevation of the mined coal beds, and (3) interbasin transfer of ground water through underground mines.”  Ex. BB, p.1.



In addition, mines cause large amounts of noise, blasting impacts, and community disruption.  MTM/VF PEIS, p. IV.H-3 (noise and vibration caused by mountaintop mining near populated areas generate “relatively high numbers” of complaints).  The authorizations challenged in this case will cause major alterations of the landscape, filling valleys and streams with tens of millions of tons of rock and debris hundreds of feet high.  Those land use and aesthetic impacts alone are sufficiently significant to require an EIS.  Sierra Club v. Marsh, 769 F.2d 868, 881 (1st Cir. 1985) (Corps required to prepare EIS where indirect effects of port and causeway project in encouraging industrial development “would radically alter existing land use”); Joseph v. Adams, 467 F. Supp. 141, 155-56 (E.D. Mich. 1978) (EIS required for road project that would inject “noise into a previously peaceful, rural area” and permanently alter the existing topography “by cut and fill operations”).  The courts have required the Corps to prepare EISs on projects with far less impact than this.  See, e.g., Audubon Society v. Dailey, 761 F. Supp. 640, 647 (E.D. Ark. 1991), aff’d, 977 F.2d 428, 435-36 (8th Cir. 1992) (Corps required to prepare EIS on bridge that filled less than one-tenth of an acre of wetland because of associated increase in traffic).



Mining is Related to Serious Impacts on Human Health 



Various studies have shown that coal mining has significant, negative impacts on the health of those living in the coal fields:  



Even after mine-site reclamation (attempts to return a site to premined conditions), groundwater samples from domestic supply wells have higher levels of mine-derived chemical constituents than well water from unmined areas ( 22).  Human health impacts may come from contact with streams or exposure to airborne toxins and dust. State advisories are in effect for excessive human consumption of Se in fish from MTM/VF affected waters. Elevated levels of airborne, hazardous dust have been documented around surface mining operations ( 23). Adult hospitalizations for chronic pulmonary disorders and hypertension are elevated as a function of county-level coal production, as are rates of mortality; lung cancer; and chronic heart, lung, and kidney disease (24). Health problems are for women and men, so effects are not simply a result of direct occupational exposure of predominantly male coal miners (24). Ex. WW, p. 148.



Another recent study states:



We characterized ecological integrity using an index of benthic macroinvertebrate community structure (West Virginia Stream Condition Index, SCI) and quantified human cancer mortality rates using county-level data from the Centers for Disease Control and Prevention. Regression and spatial analyses revealed significant associations between ecological integrity and public health. SCI was negatively related to age-adjusted total cancer mortality per 100,000 people. Respiratory, digestive, urinary, and breast cancer rates increased with ecological disintegrity,



but genital and oral cancer rates did not. Smoking, poverty, and urbanization were significantly related to total cancer mortality, but did not explain the observed relationships between ecological integrity and cancer. Coal mining was significantly associated with ecological disintegrity and higher cancer mortality. Spatial analyses also revealed cancer clusters that corresponded to areas of high coal mining intensity. Our results demonstrated significant relationships between ecological integrity and human cancer mortality in West Virginia, and suggested important effects of coal mining on ecological communities and public health.  Ex. c, p. 1.



A 2011 study also highlights the impacts of MTM on human health:



Results indicate that previously documented HRQOL disparities in Appalachia’s coal mining areas are concentrated in MTM zones in the central part of the region. These disparities partly reflect the chronic socioeconomic weaknesses inherent in coal-dependent economies and highlight the need for efforts at economic diversification in these areas. However, significant disparities persist after control for these risks and suggest that the environmental impacts of MTM may also play a role in the health problems of the area’s population.  Ex. j. p. 852.



Further, EPA in its final memo on water quality and MTR shares these same concerns and states, “[p]ossible human health impacts from coal mining activities have also been documented, including peer-reviewed public health literature that has preliminarily identified associations between increases in surface coal mining activities and increasing rates of cancer, birth defects, and other health problems in Appalachian communities.”   Ex. UU p. 4.



Perhaps most alarming is another recent peer reviewed study by Ahern et al describing increased incidence of birth defects in MTR areas.  The study concludes:



The prevalence rate ratio (PRR) for any birth defect was significantly higher in mountaintop mining areas compared to non-mining areas (PRR¼1.26,95%CI¼1.21, 1.32), after controlling for covariates. Rates were significantly higher in mountaintop mining areas for six of seven


types of defects: circulatory, respiratory, central nervous system, musculoskeletal, gastrointestinal, urogenital, and ‘other’. There was evidence that mountaintop mining effects became more pronounced in the latter years (2000–2003) versus earlier years (1996–1999.) 



Ex. oo, Abstr.  These impacts must be considered by the Corps during the permitting process particularly in light of environmental justice concerns.  In fact, the impacts are so serious they should trigger a denial of the permit.     



Assurances of Long-Term Mitigation Success



A permanent easement must be required at all mitigation sites for the Corps and the applicant to assure that the temporal aspects of mitigation match the temporal aspects of the project damage.  However, an easement alone does not assure the necessary long-term functional improvements that are required by Section 404 of the CWA and NEPA. 



The Corps generally requires monitoring of mitigation sites for ten years after completion of the project.  At the end of ten years, if the Corps determines the mitigation successful, the permittee is released from further permit requirements.  There is no scientific basis for assuming that the ten-year monitoring will ensure permanent and complete success of a mitigation plan, and assigned full credit. 



An expert witness for the coal industry testified that stream enhancements used for mitigation could be expected to last for twenty or twenty-five years - a sharp contrast to the permanent impacts of valley fills.  Ex. W, Vol. V, p. 90. Thus by definition, many mitigation efforts will not compensate for the permanent loss of streams as they will be released from Corps scrutiny prior to the end of the predicted life span of restoration projects.    


In fact, the FWS outlined concerns over the long-term success of stream restoration projects in their comment letter to the Corps on the Hollow Mountain Project.  The FWS stated that it was “unaware of any stream restoration projects in the State that have been subjected to systematic, long-term biological evaluation.” Ex.B, p. 4.  It is unclear what monitoring is required by the Huntington Corps during annual inspections.; however, for successful mitigation, extensive functional monitoring significantly beyond a cursory performance-based inspection must be required and implemented. The Stream Restoration Manual produced by the Federal Interagency Stream Restoration Working Group, of which the Corps is a member, states that "[m]onitoring includes both pre- and post-restoration monitoring, as well as monitoring during actual implementation. All are essential to determining the success of the restoration design and require a complete picture or understanding of the structure and functions of the stream corridor.” 
  Steps necessary to develop a successful monitoring plan are outlined in the Stream Restoration Manual and are included below. 
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Thus, the Corps must assure permanent success of each and every aspect of the mitigation plan by requiring long-term (i.e. far longer than five years) monitoring so that the temporal and functional aspects of mitigation match the temporal and functional aspects of the project activities.



"Approaches to evaluation most often emphasize biological features, physical attributes, or both. The primary tool of evaluation is monitoring indicators of stream corridor structure, function, and condition that were chosen because they best estimate the degree to which restoration goals were met. Evaluation may target certain aquatic species or communities as biological indicators of whether specific water quality or habitat conditions have been restored. Or, for example, evaluation may focus on the physical traits of the channel or riparian zone that were intentionally modified by project implementation (Figure 6.22). In any case, the job is not finished unless the condition and function of the modified stream corridor are assessed and adjustments, if necessary, are made. The time frame for evaluating restoration success can vary from months to years, depending on the speed of the stream system's response to the treatment applied. Therefore, performance evaluation often means a commitment to evaluate restoration long after it was implemented." . . . 



"The evaluation of stream corridor restoration is a key step that is often omitted. . . . It appears that the final restoration evaluation is sometimes abandoned so the remaining time and money can be spent on the restoration itself. Although an understandable temptation, this is not an acceptable course of action for most restoration efforts, and collectively the lack of evaluation slows the development and improvement of successful restoration techniques." 



Because the Corps has required neither a permanent easement nor mandatory monitoring past five years after mining is completed, long-term effects of the mining on the streams will not be monitored; thus, the permit must be denied.



CONCLUSION


For all the reasons outlined above, the Corps cannot logically conclude that the mine will have no significant impact on the environment. To do so would be counter to the numerous findings of the Mountaintop Removal Mining EIS, the plain reading of the scientific studies that it contains, the opinion of many experts testifying in OVEC v. Bulen and the conclusions of numerous studies done since the EIS.   Thus, the Corps must proceed with a careful and complete evaluation of all the direct, indirect, and cumulative effects of the project.  However after due consideration, because the applicant has failed to provide a road map to mitigate harm and the mining proposal does not comply with Section 404 of the CWA or  NEPA, the permit must be denied. 



Sincerely,



Margaret C. Janes                                                          



Appalachian Mountain Advocates                                                           



5640 Howards Lick Road


Mathias, WV 26812
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Figure 3.4. (A) The background conductivity of WV mountain streams in μS/cm  “from an online presentation by USEPA Region 3 Scientists Greg Pond and Margaret Passmore “Revisiting The Analysis of the Condition Of Streams In The Primary Region Of Mountaintop Mining/Valley Fill (MTM/VF) Coal Mining” http://www.cpe.vt.edu/cmrs/presentations/GregPond.pdf).  Accessed on 30 March 2009.; (B) data from Fulk et al. 2003 (which appeared as a supplement to Final Programmatic Environmental Impact Statement on Mountaintop Mining/Valley Fills in Appalachia – 2005); (B) Figure excepted from Pond et al. 2008.
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Figure 3.5. Panel A shows the relationship between the genera based macroinvertebrate metric for WV streams (GLIMPSS3) and mining activity [http://www.cpe.vt.edu/cmrs/presentations/GregPond.pdf ]; Panel B shows a family level macroinvertebrate metric (the Hillsenhoff Biotic Index, MHBI) vs. basinwide coal production [figure from Paybins et al. 2003]














� The analysis includes the Consol of Kentucky, Buffalo Mountain Surface Mine.  The Corps must include all other reasonably foreseeable impacts in addition to the analysis done here.  




� Upon request, Jeffrey Bailey of the WV Department of Environmental Protection provided a MS Access version of their water quality database to E.S.B. on March 27, 2009




� The WVSCI is the West Virginia Stream Condition Index.  The metric summarizes family level identifications on benthic macroinvertebrate assemblages as a “bioassessment” tool for evaluating the condition of wadeable streams.  The metric includes six biological metrics that represent the structure and function of the benthic macroinvertebrate community (Pond et al. 2008b).  




� The GLIMPSS index is a newly developed, genus based assessment of stream macroinvertebrate communities developed by US EPA Region 3 scientists which assesses stream condition based on the genera level taxonomic identification.  This metric has proven much more sensitive to known environmental stressors.




� USEPA, 1991. Technical support document for water quality-based toxic controls. Office of Water enforcement and Permits and Office of Water Regulations and Standards. U.S.Environmental Protection Agency, Washington, D.C., 20460. EPA/505/2-90/001.




� Id. p. 22.




� See � HYPERLINK "http://www.epa.gov/npdes/pubs/wet_draft_guidance.pdf" �http://www.epa.gov/npdes/pubs/wet_draft_guidance.pdf� p. 5.




� See �HYPERLINK "http://blogs.wvgazette.com/coaltattoo/2009/10/01/friends-of-dunkard-creek-seek-epa-takeover-on-fish-kill/" \l "more-1257"�http://blogs.wvgazette.com/coaltattoo/2009/10/01/friends-of-dunkard-creek-seek-epa-takeover-on-fish-kill/#more-1257�




� See �HYPERLINK "http://www.wvdep.org/"�http://www.wvdep.org/�




� See �HYPERLINK "http://www.tpwd.state.tx.us/landwater/water/environconcerns/hab/media/report.pdf"�http://www.tpwd.state.tx.us/landwater/water/environconcerns/hab/media/report.pdf�  p. 1.  




� See �HYPERLINK "http://www.tpwd.state.tx.us/landwater/water/environconcerns/hab/media/report.pdf"�http://www.tpwd.state.tx.us/landwater/water/environconcerns/hab/media/report.pdf� p 1.




� See � HYPERLINK "http://water.epa.gov/lawsregs/guidance/cwa/dredgdis/upload/sprucerecdeterm.pdf" �http://water.epa.gov/lawsregs/guidance/cwa/dredgdis/upload/sprucerecdeterm.pdf� p 67 and � HYPERLINK "http://water.epa.gov/lawsregs/guidance/cwa/dredgdis/404c_index.cfm" �http://water.epa.gov/lawsregs/guidance/cwa/dredgdis/404c_index.cfm� App 3, p. 3-6. 




�The Federal Interagency Stream Restoration Working Group. Stream Corridor Restoration, Principals, Processes and Practices. Published October, 1998.  Revised August, 2001.  P. 6-21.   




� By “normal” flux of water is meant a movement rate and direction comparable to nearby healthy streams with all the seasonality and flow variability displayed by the healthy streams. This flux refers to soil infiltration rate, direction, and distance water moves vertically (toward the groundwater) and laterally (toward the stream or hyporheic zone). It also includes movement of water from the stream channel laterally to recharge the groundwater after high flow periods. 




� The Federal Interagency Stream Restoration Working Group. Stream Corridor Restoration, Principals, Processes and Practices. Published October, 1998.  Revised August, 2001. p. 7-1 to 7-15.




� Id. p. 3-20. 




� The Federal Interagency Stream Restoration Working Group. Stream Corridor Restoration, Principals, Processes and Practices. Published October, 1998.  Revised August, 2001.  p. 6-37. 




� All information from the November 2010 meeting comes from Owen McDonough who attended.   




� Bryant, Gary, McPhilliamy, Scott and Childers, Hope.  April 8, 2002. A Survey of the Water Quality of Streams in the Primary Region of Mountaintop Valley Fill Coal Mining: October 1999 to January 2001. USEPA Environmental Services Division Region 3.




� Bryant, Gary, McPhilliamy, Scott and Childers, Hope.  April 8, 2002. A Survey of the Water Quality of Streams in the Primary Region of Mountaintop Valley Fill Coal Mining: October 1999 to January 2001. USEPA Environmental Services Division Region 3.




� The data was obtained from the Huntington Corps through Freedom of Information Act requests submitted by Appalachian Mountain Advocates.  




� The Federal Interagency Stream Restoration Working Group. Stream Corridor Restoration, Principals, Processes and Practices. Published October, 1998.  Revised August, 2001.  p. 6-22.




� Id. P. 6-25.




� The Federal Interagency Stream Restoration Working Group. Stream Corridor Restoration, Principals, Processes and Practices. Published October, 1998.  Revised August, 2001. P. 6-34 to 6-35.
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From: Michael Dunn
To: Jessica Martinsen; Jeffrey Lapp; Barbara Rudnick; Stefania Shamet
Cc: Matthew Klasen; Gregory Peck; Linda Boornazian; Early.William@epamail.epa.gov; John Pomponio
Subject: Quick review of Buffalo maps - Randy to send them to Consol by 2pm today.
Date: 10/31/2012 11:03 AM
Importance: High
Attachments: Highway X .pdf


Mine Only.pdf


Good morning everyone,


Attached are two separate map files sent to Randy by Morgan Worldwide. Randy is
planning to send them to Consol by 2pm today. Could everyone take a look and make
sure everything is OK to share? 


Please respond to me if you have comments or concerns and I'll work with everyone
to address them.


Thanks,


 ___________________
Michael Dunn
Environmental Assessment and Innovation Division
USEPA Mid-Atlantic Region 3
215-814-2712
dunn.michael@epa.gov
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From: McGugan, Steven T COL LRH
To: Shawn Garvin/R3/USEPA/US@EPA; Gloria.Shepherd@dot.gov
Cc: Mullins, Ginger LRH; Thomas.Smith@dot.gov; John Pomponio/R3/USEPA/US@EPA; Jeffrey


Lapp/R3/USEPA/US@EPA; Mark Ferrell/R3/USEPA/US@EPA
Subject: RE: Buffalo Mtn.-King Coal Alternatives Development Mtg. (UNCLASSIFIED)
Date: 02/08/2013 08:23 AM


Classification: UNCLASSIFIED
Caveats: NONE


Mr Garvin,


I appreciate your letter and for supporting the criticality of our staffs coming together to work 
through the permitting process face to face in order to support the process of reviewing the 404 
permit application for Buffalo Mtn.


My point of contact for scheduling this meeting is Ms Ginger Mullins. Also, if I am unavailable to 
attend due to other scheduling conflicts, the district Deputy District Engineer, LTC William Reding 
will attend on my behalf.


Thanks for supporting this process and USACE/Hunting District looks forward to working with all the 
agencies on this 404 permit application.


V/r,
STM 


STEVEN T. McGUGAN
COL, EN
Commanding
Comm:  (304) 399-5395
Cell:  (304) 544-3981
NIPR:  steven.t.mcgugan@usace.army.mil


-----Original Message-----
From: Garvin.Shawn@epamail.epa.gov [mailto:Garvin.Shawn@epamail.epa.gov] 
Sent: Thursday, 07 February 2013 14:05
To: McGugan, Steven T COL LRH; Gloria.Shepherd@dot.gov
Cc: Mullins, Ginger LRH; Thomas.Smith@dot.gov; Pomponio.John@epamail.epa.gov; 
Lapp.Jeffrey@epamail.epa.gov; Ferrell.Mark@epamail.epa.gov
Subject: Buffalo Mtn.-King Coal Alternatives Development Mtg.


EPA recently received an evaluation of what may be practicable and less damaging alternatives to the 
currently proposed mine and highway designs for the Buffalo Mountain Surface Mine - King Coal 
Highway.  EPA made a preliminary presentation of this information to the COE and FHWA in December 
2012.  After reviewing the presentation, all parties felt that it would be beneficial to have a 
follow-up technical meeting to better understand the alternatives analysis.   


In addition, in January 2012, I had the pleasure of meeting Col. McGugan in Pittsburgh where we 
briefly discussed EPA’s conceptual alternatives and the need for our technical staffs to meet further 
on this issue 


I am writing today to propose that a meeting between the COE, FHWA, EPA, Consul and WVDOH be held in 
the next several weeks.  As I discussed with Col. McGugan, this should be a working meeting, with the 
appropriate technical staff (we do not need to personally meet at this stage) and an agenda that 
assures adequate presentation and consideration of design details and alternatives. 


The outcome of the meeting can be shared with broader stakeholders, but we believe that the review of 
the alternative at this time should be centered on the agencies and applicant who are involved with 
the development of the Supplemental Environmental Impact Statement.  We all want to help assure that 
the environmental study and assessment of alternatives are well-considered.  To help facilitate a 
productive and efficient meeting, attached, please find a proposed draft agenda that outlines issues 
to be addressed at the meeting. 


I would appreciate if you could identify a contact with whom my staff can coordinate to plan the 
meeting.  Please feel free to contact me if you have any questions or wish to discuss this issue 
further.   


Thank you – Shawn 


Shawn M. Garvin 
Regional Administrator 
EPA Region III 


Classification: UNCLASSIFIED
Caveats: NONE
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From: Mullins, Ginger LRH
To: Jessica Martinsen/R3/USEPA/US@EPA; Thomas.Smith@dot.gov
Cc: Jason.Workman@; Taylor, Mark A LRH; Rogers, Alison M LRH; John Pomponio/R3/USEPA/US@EPA; Jeffrey


Lapp/R3/USEPA/US@EPA; Barbara Rudnick/R3/USEPA/US@EPA; Linda Boornazian/R3/USEPA/US@EPA; Evelyn
MacKnight/R3/USEPA/US@EPA; Susan Bromm/DC/USEPA/US@EPA; David Evans/DC/USEPA/US@EPA; William
Early; Shawn Garvin/R3/USEPA/US@EPA; John Forren; Gaffney-Smith, Margaret E HQ02


Subject: RE: KCH/Buffalo Mtn (UNCLASSIFIED)
Date: 06/27/2012 07:33 AM


Classification: UNCLASSIFIED
Caveats: NONE


Jessica:


Thank you for the email regarding Buffalo Mountain and its review and requesting a forum to share 
information.


I talked with Mark regarding the scheduling and the week of July 9th is not available for both of us 
to attend.


We are both available on July 18th and July 26-27 and hope one of these dates will be workable.  If 
not, please advise and we will work together to find a good time for the discussion.  We understand 
the challenges of getting many individuals together in short time frames and are willing to work with 
you.


I look forward to hearing from you.


Ginger


Ginger Mullins, Chief
Regulatory Division
U.S. Army Corps of Engineers, Huntington District 
304-399-6900 (work)       304-399-5085 (fax)


-----Original Message-----
From: Jessica Martinsen [mailto:Martinsen.Jessica@epamail.epa.gov] 
Sent: Tuesday, June 26, 2012 1:49 PM
To: Mullins, Ginger LRH; Thomas.Smith@dot.gov
Cc: Jason.Workman@; Taylor, Mark A LRH; Rogers, Alison M LRH; John Pomponio; Jeffrey Lapp; Barbara 
Rudnick; Linda Boornazian; Evelyn MacKnight; Susan Bromm; David Evans; William Early; Shawn Garvin; 
John Forren
Subject: KCH/Buffalo Mtn


Good Afternoon Ginger and Tom, 


As you know the Buffalo Coal, King Coal Highway proposal is being analyzed and discussed on a number 
of fronts through a number of authorities.  NEPA documentation is ongoing to assure NEPA compliance.  
As a cooperating agency, EPA believes that it is appropriate for Regional and District level  EPA, 
COE, and FHWA,  to meet to discuss EIS progress, opportunities to include EPA water quality and NPDES 
scenarios within the document, and our  previous EIS and scoping comments.  Clean Water Act issues 
that reflect EPA's roles and responsibilities within both the Section 402 (NPDES) and Section 404 
programs should also be clarified and discussed to assure an environmentally sound path forward.  We 
recently met with Consol Coal and the State to discuss some of these issues.  It is clear to us that 
further joint discussions among the Regional offices of the Federal Agencies would serve to expedite 
permit decisions and to fully vet environmental protection and public interest issues. 


EPA Region III would be happy to facilitate the establishment of a Federal Agency (Regional) session.  
For convenience and travel purposes that session could be virtual and held using video conferencing 
equipment, or a physical meeting could be held in the Pittsburgh or Wheeling West Virginia area.    
We propose that the week of July 9th as a good option.  Meeting that week would allow us to report 
progress to our Principals who we believe are to meet in the near future. 


Thank you for your consideration.  Please let Jeff and/or me know if you are interested in a Federal 
Agency Regional session to share information on the Buffalo Mountain/King Coal Highway issue.   


Thank you, 
Jessica Martinsen
U.S. EPA Region III
Office of Environmental Programs
1650 Arch St. (3EA30)
Philadelphia, PA  19103
215-814-5144 (office)
215-814-2783 (fax)


Classification: UNCLASSIFIED
Caveats: NONE
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From: Michael Dunn
To: HopeL Williams
Cc: John Pomponio
Subject: RE: Randy's trip to DC on 9/14 for Buffalo mtg
Date: 09/07/2012 03:00 PM


Thanks. That will work for him to make the 2pm meeting at HQ after the Rockefeller
meeting. 


Sent with Good (www.good.com)


-------- Original Message --------


From :      HopeL Williams/R3/USEPA/US
To :         Michael Dunn/R3/USEPA/US@EPA
Cc :        
Sent on : 09/07/2012 10:02:28 AM
Subject : Re: Fw: Randy's trip to DC on 9/14 for Buffalo mtg


Randy will be in DC from 9:00 am to 2:00 pm. on 9/14/2012


Hope Williams, Division Secretary
Environmental Assessment and Innovation Division
U. S. Environmental Protection Agency, Region III 
1650 Arch Street
Philadelphia, PA  19103


(215) 814-2491
williams.hopel@eap.gov
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From: Matthew Klasen
To: John Pomponio
Cc: Linda Boornazian; Michael Dunn
Subject: Re: Buffalo Mountain chat early next week (Monday)?
Date: 08/24/2012 08:30 AM


OK thanks -- I'll send out an invite for 3 on Tuesday.


mk


-------------------------------------------------------
Matt Klasen
U.S. Environmental Protection Agency
Office of Water (IO)
202-566-0780
cell (202) 380-7229


▼ John Pomponio---08/23/2012 03:12:03 PM---I am in next week.  Tuesday at 3
works best.  Monday at 1 would work if necessary.  John R. (Randy)


From:    John Pomponio/R3/USEPA/US
To:    Matthew Klasen/DC/USEPA/US@EPA
Cc:    Linda Boornazian/R3/USEPA/US@EPA, Michael
Dunn/R3/USEPA/US@EPA
Date:    08/23/2012 03:12 PM
Subject:    Re: Buffalo Mountain chat early next week (Monday)?


I am in next week.  Tuesday at 3 works best.  Monday at 1 would work if necessary.


John R. (Randy) Pomponio,  Director
Environmental Assessment & Innovation Division
U.S. Environmental Protection Agency, Region III
1650 Arch Street
Philadelphia, PA 19103


(215) 814-2702
pomponio.john@epa.gov


▼ Matthew Klasen---08/23/2012 11:31:27 AM---Randy and Linda: Hope all's well.  As
you remember, we had tried to set up a discussion of Buffalo w


From:    Matthew Klasen/DC/USEPA/US
To:    John Pomponio/R3/USEPA/US@EPA, boornazian.linda@epa.gov
Cc:    Stefania Shamet/R3/USEPA/US@EPA, Michael
Dunn/R3/USEPA/US@EPA, Jeffrey Lapp/R3/USEPA/US@EPA, Evelyn
MacKnight/R3/USEPA/US@EPA, Gregory Peck/DC/USEPA/US@EPA
Date:    08/23/2012 11:31 AM
Subject:    Buffalo Mountain chat early next week (Monday)?
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Randy and Linda:


Hope all's well.  As you remember, we had tried to set up a discussion of Buffalo with
you both and Greg a couple weeks ago but had scheduling issues here (and apologies
again for that).  Are you both in the office early next week (perhaps Monday) for a
quick check-in?


As you may know already, we had a Congressional request come in on this yesterday,
so we wanted to make sure we have an updated sense of where things stand
(recognizing, of course, relevant certainty caused by NMA).


Let me know -- thanks.


-Matt


-------------------------------------------------------
Matt Klasen
U.S. Environmental Protection Agency
Office of Water (IO)
202-566-0780
cell (202) 380-7229








From: John Pomponio
To: Matthew Klasen
Cc: Linda Boornazian; Michael Dunn
Subject: Re: Buffalo Mountain chat early next week (Monday)?
Date: 08/23/2012 03:12 PM


I am in next week.  Tuesday at 3 works best.  Monday at 1 would work if necessary.


John R. (Randy) Pomponio,  Director
Environmental Assessment & Innovation Division
U.S. Environmental Protection Agency, Region III
1650 Arch Street
Philadelphia, PA 19103


(215) 814-2702
pomponio.john@epa.gov


▼ Matthew Klasen---08/23/2012 11:31:27 AM---Randy and Linda: Hope all's well.  As
you remember, we had tried to set up a discussion of Buffalo w


From:    Matthew Klasen/DC/USEPA/US
To:    John Pomponio/R3/USEPA/US@EPA, boornazian.linda@epa.gov
Cc:    Stefania Shamet/R3/USEPA/US@EPA, Michael
Dunn/R3/USEPA/US@EPA, Jeffrey Lapp/R3/USEPA/US@EPA, Evelyn
MacKnight/R3/USEPA/US@EPA, Gregory Peck/DC/USEPA/US@EPA
Date:    08/23/2012 11:31 AM
Subject:    Buffalo Mountain chat early next week (Monday)?


Randy and Linda:


Hope all's well.  As you remember, we had tried to set up a discussion of Buffalo with
you both and Greg a couple weeks ago but had scheduling issues here (and apologies
again for that).  Are you both in the office early next week (perhaps Monday) for a
quick check-in?


As you may know already, we had a Congressional request come in on this yesterday,
so we wanted to make sure we have an updated sense of where things stand
(recognizing, of course, relevant certainty caused by NMA).


Let me know -- thanks.


-Matt


-------------------------------------------------------
Matt Klasen
U.S. Environmental Protection Agency
Office of Water (IO)
202-566-0780
cell (202) 380-7229
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From: John Pomponio
To: Matthew Klasen
Cc: Lapp.Jeffrey@epamail.epa.gov; Martinsen.Jessica@epamail.epa.gov; Michael Dunn; Stefania Shamet; Jon


Capacasa; Linda Boornazian
Subject: Re: Buffalo chat w/ Greg tomorrow?
Date: 07/12/2012 01:04 PM


Matt 
I will be on an airplane tomorrow on my way to Calgary Canada and points west.
Please have Greg include Jeff Lapp and Jessica Martinsen. 
▼ Matthew Klasen


    ----- Original Message -----
    From: Matthew Klasen
    Sent: 07/12/2012 11:54 AM EDT
    To: John Pomponio; Linda Boornazian
    Cc: Michael Dunn
    Subject: Buffalo chat w/ Greg tomorrow?
Randy and Linda:


Greg wanted to see if he could find a time to check in on Buffalo at some point this
week, following up from Tuesday's mining call.  I know we're getting close to the end
of the week already, but would tomorrow sometime work for you both?  Happy to
coordinate with other folks here as well.


Let me know -- thanks.


-Matt


-------------------------------------------------------
Matt Klasen
U.S. Environmental Protection Agency
Office of Water (IO)
202-566-0780
cell (202) 380-7229
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From: John Pomponio
To: Matthew Klasen
Subject: Re: Fw: Rescheduled: Sen. Rockefeller Staff Briefing on King Coal Highway (Sep 14 12:00 PM EDT in 531 Hart Senate Office Building )
Date: 09/11/2012 01:33 PM


gotcha


John R. (Randy) Pomponio,  Director
Environmental Assessment & Innovation Division
U.S. Environmental Protection Agency, Region III
1650 Arch Street
Philadelphia, PA 19103


(215) 814-2702
pomponio.john@epa.gov


▼ Matthew Klasen---09/11/2012 12:23:57 PM---Hi Randy, FYI (in case Sven or Denis didn't get in touch yesterday): Senator Rockefeller's staff (Pa


From:    Matthew Klasen/DC/USEPA/US
To:    John Pomponio/R3/USEPA/US@EPA
Cc:    Michael Dunn/R3/USEPA/US@EPA
Date:    09/11/2012 12:23 PM
Subject:    Fw: Rescheduled: Sen. Rockefeller Staff Briefing on King Coal Highway (Sep 14 12:00 PM EDT in 531 Hart Senate Office Building )


Hi Randy,


FYI (in case Sven or Denis didn't get in touch yesterday): Senator Rockefeller's staff (Pat Bond) needed to reschedule this briefing for later in the day.  To make this change as easy as possible -- and to eliminate the need for
you to change your travel arrangements -- we're planning to just swap the times for the Congressional briefing and the Virginia devm't projects meeting, so that the VA meeting will now be from 10-11 and the Hill briefing will
now be from 12-1. 


We'll work on making associated changes to the remaining calendar invitations today.


Thanks,
Matt


-------------------------------------------------------
Matt Klasen
U.S. Environmental Protection Agency
Office of Water (IO)
202-566-0780
cell (202) 380-7229
----- Forwarded by Matthew Klasen/DC/USEPA/US on 09/11/2012 12:21 PM -----


/P86AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAMAAAAAAAAAAQAAAAAAAAAAAAAAAAAA
AA==


/P86AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAMAAAAAAAAAAQAAAAAAAAAAAAAAAAAA AA==
Rescheduled: Sen. Rockefeller Staff Briefing on King Coal Highway
Fri
09/14/2012 12:00
PM - 1:00 PM


/P86AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAUAAAAAAAAAAQAAAAAAAAAAAAAAAAAA
AA==


Attendance is FYI for Matthew Klasen


Chair: Sven-Erik
Kaiser/DC/USEPA/US


Location: 531 Hart Senate Office Building 


This reschedule notice has been applied to the meeting.


/P86AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAIAAAAAAAAAAQAAAAAAAAAAAAAAAAAA
AA==


Required: /P86AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAEAAAABAAAAAQAAAAAAAAAAAAAAAAAA AA==
Denis Borum/DC/USEPA/US@EPA, Gregory Peck/DC/USEPA/US@EPA, pomponio.john@epa.gov


FYI: /P86AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAEAAAABAAAAAQAAAAAAAAAAAAAAAAAA AA==
Matthew Klasen/DC/USEPA/US



mailto:CN=John Pomponio/OU=R3/O=USEPA/C=US

mailto:CN=Matthew Klasen/OU=DC/O=USEPA/C=US@EPA






From: Margaret Passmore
To: John Pomponio
Cc: Linda Boornazian; Jeffrey Lapp; Jessica Martinsen; Michael Dunn; Stefania Shamet;


Forren.John@epamail.epa.gov; Greg Pond; Cristina Fernandez
Subject: Re: How are people this Thursday 9-11:30? 
Date: 06/11/2012 08:11 AM


my schedule on Thursday am is now clear, so I can attend via phone or video if
needed.


Margaret Passmore
Freshwater Biology Team
Office of Monitoring and Assessment (3EA50)
Environmental Assessment and Innovation Division
USEPA Region 3
1060 Chapline Street, Suite 303
Wheeling, WV  26003-2995
(p) 304-234-0245
(f)  304-234-0260
passmore.margaret@epa.gov


Visit our website at http://epa.gov/reg3esd1/3ea50.htm


▼ John Pomponio---06/07/2012 09:40:41 AM---Linda, Unless we can have Jeff or
Jessica and at least one of Maggie or Greg,we should reschedule. J


From:    John Pomponio/R3/USEPA/US
To:    Linda Boornazian/R3/USEPA/US@EPA
Cc:    Jeffrey Lapp/R3/USEPA/US@EPA, Jessica
Martinsen/R3/USEPA/US@EPA, Michael Dunn/R3/USEPA/US@EPA, Stefania
Shamet/R3/USEPA/US@EPA, Forren.John@epamail.epa.gov, Margaret
Passmore/R3/USEPA/US@EPA, Greg Pond/R3/USEPA/US@EPA, Cristina
Fernandez/R3/USEPA/US@EPA
Date:    06/07/2012 09:40 AM
Subject:    Re: How are people this Thursday 9-11:30?  


Linda,


Unless we can have Jeff or Jessica and at least one of Maggie or Greg,we should
reschedule.


John R. (Randy) Pomponio,  Director
Environmental Assessment & Innovation Division
U.S. Environmental Protection Agency, Region III
1650 Arch Street
Philadelphia, PA 19103


(215) 814-2702
pomponio.john@epa.gov


▼ Linda Boornazian---06/05/2012 06:02:19 PM---Ok, I think we should go forward. 
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We really need some information.  Jeff replied he thought he was


From:    Linda Boornazian/R3/USEPA/US
To:    Michael Dunn/R3/USEPA/US, John Pomponio/R3/USEPA/US@EPA
Cc:    Jeffrey Lapp/R3/USEPA/US@EPA
Date:    06/05/2012 06:02 PM
Subject:    Re: How are people this Thursday 9-11:30?  


Ok, I think we should go forward.  We really need some information.  Jeff replied he
thought he was Ok  


Linda Boornazian
Deputy Division Director, Water Protection  Division, EPA Region 3
1650 Arch St (mail code:3WP00)
Philadelphia, PA, 19103
13th Floor, Room 121
Phone:  215--814-5423
or 215-814-2300 
Fax:  215-814-230


▼ Michael Dunn---06/05/2012 04:31:06 PM---Linda, From the Calendar for Thursday
6/14 9:30-11:30:


From:    Michael Dunn/R3/USEPA/US
To:    Linda Boornazian/R3/USEPA/US@EPA
Date:    06/05/2012 04:31 PM
Subject:    Re: How are people this Thursday 9-11:30?  


Linda,


From the Calendar for Thursday 6/14 9:30-11:30:


John Forren, Maggie, and Greg Pond are out of the office. 
Randy, myself, Jen Fulton, Ev, and Stef are completely free. 
Jeff, Jessica, Joy, and Jon have some limited availability during that 2 hour window.


 ___________________
Michael Dunn
Environmental Assessment and Innovation Division
USEPA Mid-Atlantic Region 3
215-814-2712
dunn.michael@epa.gov


▼ Linda Boornazian---06/05/2012 01:31:08 PM---sorry, Thursday June 14th 9:30 to
11:30  Linda Boornazian


From:    Linda Boornazian/R3/USEPA/US
To:    Greg Pond/R3/USEPA/US@EPA
Cc:    Evelyn MacKnight/R3/USEPA/US, Michael Dunn/R3/USEPA/US,
shamet.stefania@epa.gov, cruz.francisco@epa.gov, Jeffrey







Lapp/R3/USEPA/US@EPA, Jessica Martinsen/R3/USEPA/US@EPA, John
Forren/R3/USEPA/US, John Pomponio/R3/USEPA/US@EPA, Jon
Capacasa/R3/USEPA/US, Joy Gillespie/R3/USEPA/US@EPA, Margaret
Passmore/R3/USEPA/US@EPA
Date:    06/05/2012 01:31 PM
Subject:    Re: How are people this Thursday 9-11:30?  


sorry, Thursday June 14th 9:30 to 11:30


Linda Boornazian
Deputy Division Director, Water Protection  Division, EPA Region 3
1650 Arch St (mail code:3WP00)
Philadelphia, PA, 19103
13th Floor, Room 121
Phone:  215--814-5423
or 215-814-2300 
Fax:  215-814-230


▼ Greg Pond---06/05/2012 01:29:58 PM---Thurs the 7th? Greg Pond Office of
Monitoring and Assessment


From:    Greg Pond/R3/USEPA/US
To:    Linda Boornazian/R3/USEPA/US@EPA
Cc:    Evelyn MacKnight/R3/USEPA/US@EPA, Michael
Dunn/R3/USEPA/US@EPA, shamet.stefania@epa.gov,
cruz.francisco@epa.gov, Jeffrey Lapp/R3/USEPA/US@EPA, Jessica
Martinsen/R3/USEPA/US@EPA, John Forren/R3/USEPA/US, John
Pomponio/R3/USEPA/US@EPA, Jon Capacasa/R3/USEPA/US@EPA, Joy
Gillespie/R3/USEPA/US, Margaret Passmore/R3/USEPA/US
Date:    06/05/2012 01:29 PM
Subject:    Re: How are people this Thursday 9-11:30?  


Thurs the 7th?


Greg Pond
Office of Monitoring and Assessment
U.S. EPA Region 3
1060 Chapline Street, Suite 303
Wheeling, WV  26003-2995
(p) 304-234-0243
(f)  304-234-0260
pond.greg@epa.gov
Visit our website at http://epa.gov/reg3esd1/3ea50.htm


▼ Linda Boornazian---06/05/2012 01:28:30 PM---Ok, what about thursday
morning.    Linda Boornazian


From:    Linda Boornazian/R3/USEPA/US
To:    Evelyn MacKnight/R3/USEPA/US@EPA, Michael
Dunn/R3/USEPA/US@EPA
Cc:    shamet.stefania@epa.gov, cruz.francisco@epa.gov, Greg
Pond/R3/USEPA/US@EPA, Jeffrey Lapp/R3/USEPA/US@EPA, Jessica







Martinsen/R3/USEPA/US@EPA, John Forren/R3/USEPA/US, John
Pomponio/R3/USEPA/US@EPA, Jon Capacasa/R3/USEPA/US@EPA, Joy
Gillespie/R3/USEPA/US@EPA, Margaret Passmore/R3/USEPA/US@EPA,
shamet.stefania@epa.gov
Date:    06/05/2012 01:28 PM
Subject:    Re: How are people this Thursday 9-11:30?  


Ok, what about thursday morning.  


Linda Boornazian
Deputy Division Director, Water Protection  Division, EPA Region 3
1650 Arch St (mail code:3WP00)
Philadelphia, PA, 19103
13th Floor, Room 121
Phone:  215--814-5423
or 215-814-2300 
Fax:  215-814-230


▼ Stefania Shamet---06/05/2012 12:45:20 PM---Not sure I'm a necessary component
of a technical meeting with the company.  For what it's worth, ne


From:    Stefania Shamet/R3/USEPA/US
To:    Michael Dunn/R3/USEPA/US@EPA
Cc:    Evelyn MacKnight/R3/USEPA/US@EPA, Greg Pond/R3/USEPA/US@EPA,
Jeffrey Lapp/R3/USEPA/US@EPA, Jessica Martinsen/R3/USEPA/US@EPA, John
Pomponio/R3/USEPA/US@EPA, Jon Capacasa/R3/USEPA/US@EPA, Joy
Gillespie/R3/USEPA/US@EPA, Linda Boornazian/R3/USEPA/US@EPA, Margaret
Passmore/R3/USEPA/US@EPA, cruz.francisco@epa.gov, John
Forren/R3/USEPA/US, shamet.stefania@epa.gov
Date:    06/05/2012 12:45 PM
Subject:    Re: How are people this Thursday 9-11:30?  


Not sure I'm a necessary component of a technical meeting with the
company.  For what it's worth, next week I am available only Tuesday
6/12 and Wednesday 6/13 and the morning (until 11) of Thursday
6/14.  I will be unavailable (and that includes by phone) other than
that.


-----Michael Dunn/R3/USEPA/US wrote: ----- 
To: Linda Boornazian/R3/USEPA/US@EPA
From: Michael Dunn/R3/USEPA/US
Date: 06/05/2012 12:31PM
Cc: cruz.francisco@epa.gov, Evelyn MacKnight/R3/USEPA/US@EPA,
Forren.John@epamail.epa.gov, Greg Pond/R3/USEPA/US@EPA, Jeffrey
Lapp/R3/USEPA/US@EPA, John Pomponio/R3/USEPA/US@EPA, Jon
Capacasa/R3/USEPA/US@EPA, Joy Gillespie/R3/USEPA/US@EPA,
shamet.stefania@epa.gov, Jessica Martinsen/R3/USEPA/US@EPA,
Margaret Passmore/R3/USEPA/US@EPA
Subject: Re: How are people this Thursday 9-11:30? 







Linda: 


Here's what it looks like: 


Thursday 6/7:  Jeff and Randy are out. 
Tuesday the 12th, 1-3pm; Maggie, Greg, Randy, John Forren, are out. 
 ___________________
Michael Dunn
Environmental Assessment and Innovation Division
USEPA Mid-Atlantic Region 3
215-814-2712
dunn.michael@epa.gov 


From:        Linda Boornazian/R3/USEPA/US 
To:        John Pomponio/R3/USEPA/US@EPA, Michael Dunn/R3/USEPA/US, Jeffrey
Lapp/R3/USEPA/US@EPA, shamet.stefania@epa.gov, Evelyn MacKnight/R3/USEPA/US,
cruz.francisco@epa.gov, Greg Pond/R3/USEPA/US@EPA, Joy Gillespie/R3/USEPA/US@EPA,
Forren.John@epamail.epa.gov 
Cc:        Jon Capacasa/R3/USEPA/US 
Date:        06/05/2012 12:06 PM 
Subject:        How are people this Thursday 9-11:30?   


Mike, I know you were going to help me set up a few meetings with
folks on buffalo.  We were trying to set up an initial  meeting with
Consol on the buffalo mtn  mine design.  Randy and I had talked about
Thursday of this week but I had a conflict.  I am open in the morning
this thursday and  Consol seemed to be OK with coming to Phila and
didn't need much notice.   Wanted to ask you to please check with
calendars and folks before I asked the company.  This will not be the
only time the design is discussed.  We will be having a larger meeting
with State and Federal Agencies and the company.   


If that doesn't work is June 12th an option from 1 to 3.   


Linda Boornazian
Deputy Division Director, Water Protection  Division, EPA Region 3
1650 Arch St (mail code:3WP00)
Philadelphia, PA, 19103
13th Floor, Room 121
Phone:  215--814-5423
or 215-814-2300 
Fax:  215-814-230 








From: Margaret Passmore
To: John Pomponio
Cc: John Forren; Jennifer Fulton; pond.greg@epa.gov
Subject: Re: How are people this Thursday 9-11:30? 
Date: 06/11/2012 08:17 AM


Randy,


If at all possible, can we get an agenda for the Buffalo Permit meeting early this
week so Jen and I know what is expected of us and we can prepare?  Thanks!  


Maggie


Margaret Passmore
Freshwater Biology Team
Office of Monitoring and Assessment (3EA50)
Environmental Assessment and Innovation Division
USEPA Region 3
1060 Chapline Street, Suite 303
Wheeling, WV  26003-2995
(p) 304-234-0245
(f)  304-234-0260
passmore.margaret@epa.gov


Visit our website at http://epa.gov/reg3esd1/3ea50.htm


▼ John Pomponio---06/07/2012 09:40:41 AM---Linda, Unless we can have Jeff or
Jessica and at least one of Maggie or Greg,we should reschedule. J


From:    John Pomponio/R3/USEPA/US
To:    Linda Boornazian/R3/USEPA/US@EPA
Cc:    Jeffrey Lapp/R3/USEPA/US@EPA, Jessica
Martinsen/R3/USEPA/US@EPA, Michael Dunn/R3/USEPA/US@EPA, Stefania
Shamet/R3/USEPA/US@EPA, Forren.John@epamail.epa.gov, Margaret
Passmore/R3/USEPA/US@EPA, Greg Pond/R3/USEPA/US@EPA, Cristina
Fernandez/R3/USEPA/US@EPA
Date:    06/07/2012 09:40 AM
Subject:    Re: How are people this Thursday 9-11:30?  


Linda,


Unless we can have Jeff or Jessica and at least one of Maggie or Greg,we should
reschedule.


John R. (Randy) Pomponio,  Director
Environmental Assessment & Innovation Division
U.S. Environmental Protection Agency, Region III
1650 Arch Street
Philadelphia, PA 19103


(215) 814-2702
pomponio.john@epa.gov



mailto:CN=Margaret Passmore/OU=R3/O=USEPA/C=US

mailto:CN=John Pomponio/OU=R3/O=USEPA/C=US@EPA
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▼ Linda Boornazian---06/05/2012 06:02:19 PM---Ok, I think we should go forward. 
We really need some information.  Jeff replied he thought he was


From:    Linda Boornazian/R3/USEPA/US
To:    Michael Dunn/R3/USEPA/US, John Pomponio/R3/USEPA/US@EPA
Cc:    Jeffrey Lapp/R3/USEPA/US@EPA
Date:    06/05/2012 06:02 PM
Subject:    Re: How are people this Thursday 9-11:30?  


Ok, I think we should go forward.  We really need some information.  Jeff replied he
thought he was Ok  


Linda Boornazian
Deputy Division Director, Water Protection  Division, EPA Region 3
1650 Arch St (mail code:3WP00)
Philadelphia, PA, 19103
13th Floor, Room 121
Phone:  215--814-5423
or 215-814-2300 
Fax:  215-814-230


▼ Michael Dunn---06/05/2012 04:31:06 PM---Linda, From the Calendar for Thursday
6/14 9:30-11:30:


From:    Michael Dunn/R3/USEPA/US
To:    Linda Boornazian/R3/USEPA/US@EPA
Date:    06/05/2012 04:31 PM
Subject:    Re: How are people this Thursday 9-11:30?  


Linda,


From the Calendar for Thursday 6/14 9:30-11:30:


John Forren, Maggie, and Greg Pond are out of the office. 
Randy, myself, Jen Fulton, Ev, and Stef are completely free. 
Jeff, Jessica, Joy, and Jon have some limited availability during that 2 hour window.


 ___________________
Michael Dunn
Environmental Assessment and Innovation Division
USEPA Mid-Atlantic Region 3
215-814-2712
dunn.michael@epa.gov


▼ Linda Boornazian---06/05/2012 01:31:08 PM---sorry, Thursday June 14th 9:30 to
11:30  Linda Boornazian







From:    Linda Boornazian/R3/USEPA/US
To:    Greg Pond/R3/USEPA/US@EPA
Cc:    Evelyn MacKnight/R3/USEPA/US, Michael Dunn/R3/USEPA/US,
shamet.stefania@epa.gov, cruz.francisco@epa.gov, Jeffrey
Lapp/R3/USEPA/US@EPA, Jessica Martinsen/R3/USEPA/US@EPA, John
Forren/R3/USEPA/US, John Pomponio/R3/USEPA/US@EPA, Jon
Capacasa/R3/USEPA/US, Joy Gillespie/R3/USEPA/US@EPA, Margaret
Passmore/R3/USEPA/US@EPA
Date:    06/05/2012 01:31 PM
Subject:    Re: How are people this Thursday 9-11:30?  


sorry, Thursday June 14th 9:30 to 11:30


Linda Boornazian
Deputy Division Director, Water Protection  Division, EPA Region 3
1650 Arch St (mail code:3WP00)
Philadelphia, PA, 19103
13th Floor, Room 121
Phone:  215--814-5423
or 215-814-2300 
Fax:  215-814-230


▼ Greg Pond---06/05/2012 01:29:58 PM---Thurs the 7th? Greg Pond Office of
Monitoring and Assessment


From:    Greg Pond/R3/USEPA/US
To:    Linda Boornazian/R3/USEPA/US@EPA
Cc:    Evelyn MacKnight/R3/USEPA/US@EPA, Michael
Dunn/R3/USEPA/US@EPA, shamet.stefania@epa.gov,
cruz.francisco@epa.gov, Jeffrey Lapp/R3/USEPA/US@EPA, Jessica
Martinsen/R3/USEPA/US@EPA, John Forren/R3/USEPA/US, John
Pomponio/R3/USEPA/US@EPA, Jon Capacasa/R3/USEPA/US@EPA, Joy
Gillespie/R3/USEPA/US, Margaret Passmore/R3/USEPA/US
Date:    06/05/2012 01:29 PM
Subject:    Re: How are people this Thursday 9-11:30?  


Thurs the 7th?


Greg Pond
Office of Monitoring and Assessment
U.S. EPA Region 3
1060 Chapline Street, Suite 303
Wheeling, WV  26003-2995
(p) 304-234-0243
(f)  304-234-0260
pond.greg@epa.gov
Visit our website at http://epa.gov/reg3esd1/3ea50.htm


▼ Linda Boornazian---06/05/2012 01:28:30 PM---Ok, what about thursday
morning.    Linda Boornazian


From:    Linda Boornazian/R3/USEPA/US







To:    Evelyn MacKnight/R3/USEPA/US@EPA, Michael
Dunn/R3/USEPA/US@EPA
Cc:    shamet.stefania@epa.gov, cruz.francisco@epa.gov, Greg
Pond/R3/USEPA/US@EPA, Jeffrey Lapp/R3/USEPA/US@EPA, Jessica
Martinsen/R3/USEPA/US@EPA, John Forren/R3/USEPA/US, John
Pomponio/R3/USEPA/US@EPA, Jon Capacasa/R3/USEPA/US@EPA, Joy
Gillespie/R3/USEPA/US@EPA, Margaret Passmore/R3/USEPA/US@EPA,
shamet.stefania@epa.gov
Date:    06/05/2012 01:28 PM
Subject:    Re: How are people this Thursday 9-11:30?  


Ok, what about thursday morning.  


Linda Boornazian
Deputy Division Director, Water Protection  Division, EPA Region 3
1650 Arch St (mail code:3WP00)
Philadelphia, PA, 19103
13th Floor, Room 121
Phone:  215--814-5423
or 215-814-2300 
Fax:  215-814-230


▼ Stefania Shamet---06/05/2012 12:45:20 PM---Not sure I'm a necessary component
of a technical meeting with the company.  For what it's worth, ne


From:    Stefania Shamet/R3/USEPA/US
To:    Michael Dunn/R3/USEPA/US@EPA
Cc:    Evelyn MacKnight/R3/USEPA/US@EPA, Greg Pond/R3/USEPA/US@EPA,
Jeffrey Lapp/R3/USEPA/US@EPA, Jessica Martinsen/R3/USEPA/US@EPA, John
Pomponio/R3/USEPA/US@EPA, Jon Capacasa/R3/USEPA/US@EPA, Joy
Gillespie/R3/USEPA/US@EPA, Linda Boornazian/R3/USEPA/US@EPA, Margaret
Passmore/R3/USEPA/US@EPA, cruz.francisco@epa.gov, John
Forren/R3/USEPA/US, shamet.stefania@epa.gov
Date:    06/05/2012 12:45 PM
Subject:    Re: How are people this Thursday 9-11:30?  


Not sure I'm a necessary component of a technical meeting with the
company.  For what it's worth, next week I am available only Tuesday
6/12 and Wednesday 6/13 and the morning (until 11) of Thursday
6/14.  I will be unavailable (and that includes by phone) other than
that.


-----Michael Dunn/R3/USEPA/US wrote: ----- 
To: Linda Boornazian/R3/USEPA/US@EPA
From: Michael Dunn/R3/USEPA/US
Date: 06/05/2012 12:31PM
Cc: cruz.francisco@epa.gov, Evelyn MacKnight/R3/USEPA/US@EPA,
Forren.John@epamail.epa.gov, Greg Pond/R3/USEPA/US@EPA, Jeffrey
Lapp/R3/USEPA/US@EPA, John Pomponio/R3/USEPA/US@EPA, Jon
Capacasa/R3/USEPA/US@EPA, Joy Gillespie/R3/USEPA/US@EPA,
shamet.stefania@epa.gov, Jessica Martinsen/R3/USEPA/US@EPA,







Margaret Passmore/R3/USEPA/US@EPA
Subject: Re: How are people this Thursday 9-11:30? 


Linda: 


Here's what it looks like: 


Thursday 6/7:  Jeff and Randy are out. 
Tuesday the 12th, 1-3pm; Maggie, Greg, Randy, John Forren, are out. 
 ___________________
Michael Dunn
Environmental Assessment and Innovation Division
USEPA Mid-Atlantic Region 3
215-814-2712
dunn.michael@epa.gov 


From:        Linda Boornazian/R3/USEPA/US 
To:        John Pomponio/R3/USEPA/US@EPA, Michael Dunn/R3/USEPA/US, Jeffrey
Lapp/R3/USEPA/US@EPA, shamet.stefania@epa.gov, Evelyn MacKnight/R3/USEPA/US,
cruz.francisco@epa.gov, Greg Pond/R3/USEPA/US@EPA, Joy Gillespie/R3/USEPA/US@EPA,
Forren.John@epamail.epa.gov 
Cc:        Jon Capacasa/R3/USEPA/US 
Date:        06/05/2012 12:06 PM 
Subject:        How are people this Thursday 9-11:30?   


Mike, I know you were going to help me set up a few meetings with
folks on buffalo.  We were trying to set up an initial  meeting with
Consol on the buffalo mtn  mine design.  Randy and I had talked about
Thursday of this week but I had a conflict.  I am open in the morning
this thursday and  Consol seemed to be OK with coming to Phila and
didn't need much notice.   Wanted to ask you to please check with
calendars and folks before I asked the company.  This will not be the
only time the design is discussed.  We will be having a larger meeting
with State and Federal Agencies and the company.   


If that doesn't work is June 12th an option from 1 to 3.   


Linda Boornazian
Deputy Division Director, Water Protection  Division, EPA Region 3
1650 Arch St (mail code:3WP00)
Philadelphia, PA, 19103
13th Floor, Room 121
Phone:  215--814-5423
or 215-814-2300 
Fax:  215-814-230 








From: Margaret Passmore
To: Linda Boornazian
Cc: John Forren; John Pomponio; Jeffrey Lapp; shamet.stefania@epa.gov
Subject: Re: attendees for Thursday
Date: 06/13/2012 02:30 PM


ok, thanks Linda.


Margaret Passmore
Freshwater Biology Team
Office of Monitoring and Assessment (3EA50)
Environmental Assessment and Innovation Division
USEPA Region 3
1060 Chapline Street, Suite 303
Wheeling, WV  26003-2995
(p) 304-234-0245
(f)  304-234-0260
passmore.margaret@epa.gov


Visit our website at http://epa.gov/reg3esd1/3ea50.htm


▼ Linda Boornazian---06/13/2012 02:15:21 PM---Maggie, I did leave a voice mail for
Consol saying that I understand they want to present biological


From:    Linda Boornazian/R3/USEPA/US
To:    Margaret Passmore/R3/USEPA/US@EPA
Cc:    John Forren/R3/USEPA/US, John Pomponio/R3/USEPA/US@EPA, Jeffrey
Lapp/R3/USEPA/US@EPA, shamet.stefania@epa.gov
Date:    06/13/2012 02:15 PM
Subject:    Re: attendees for Thursday


Maggie, I did leave a voice mail for Consol saying that I understand they want to
present biological information but that we may not be in a position to discuss it.  I
also told WV this.   Jeff Lapp thinks the design will take most of the time.  


Linda Boornazian
Deputy Division Director, Water Protection  Division, EPA Region 3
1650 Arch St (mail code:3WP00)
Philadelphia, PA, 19103
13th Floor, Room 121
Phone:  215--814-5423
or 215-814-2300 
Fax:  215-814-230


▼ Margaret Passmore---06/12/2012 04:08:49 PM---Linda, I hope you have
communicated to Consol that we will not discuss biological data without Greg


From:    Margaret Passmore/R3/USEPA/US
To:    Linda Boornazian/R3/USEPA/US@EPA
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Cc:    John Forren/R3/USEPA/US@EPA
Date:    06/12/2012 04:08 PM
Subject:    Re: attendees for Thursday


Linda,


I hope you have communicated to Consol that we will not discuss biological data
without Greg in the room.  I feel pretty strongly about that.  Any in depth discussion
of biology should wait until Greg can be present.


Maggie


Margaret Passmore
Freshwater Biology Team
Office of Monitoring and Assessment (3EA50)
Environmental Assessment and Innovation Division
USEPA Region 3
1060 Chapline Street, Suite 303
Wheeling, WV  26003-2995
(p) 304-234-0245
(f)  304-234-0260
passmore.margaret@epa.gov


Visit our website at http://epa.gov/reg3esd1/3ea50.htm


▼ Linda Boornazian---06/12/2012 01:56:16 PM---Thank you.  Our lawyer is never
board and will be present.   Linda Boornazian


From:    Linda Boornazian/R3/USEPA/US
To:    "Fredriksen, Katharine" <KatharineFredriksen@consolenergy.com>
Cc:    "Clarke, Thomas L" <Thomas.L.Clarke@wv.gov>
Date:    06/12/2012 01:56 PM
Subject:    Re: attendees for Thursday


Thank you.  Our lawyer is never board and will be present.  


Linda Boornazian
Deputy Division Director, Water Protection  Division, EPA Region 3
1650 Arch St (mail code:3WP00)
Philadelphia, PA, 19103
13th Floor, Room 121
Phone:  215--814-5423
or 215-814-2300 
Fax:  215-814-230


▼ "Fredriksen, Katharine" ---06/12/2012 01:25:47 PM---Linda, Thanks for helping
organize on your end for the technical briefing on the Buffalo Mountain NP


From:    "Fredriksen, Katharine" <KatharineFredriksen@consolenergy.com>







To:    Linda Boornazian/R3/USEPA/US@EPA
Cc:    "Clarke, Thomas L" <Thomas.L.Clarke@wv.gov>
Date:    06/12/2012 01:25 PM
Subject:    attendees for Thursday


Linda,


 
Thanks for helping organize on your end for the technical briefing on the Buffalo
Mountain NPDES permit.  We’ll be prepared to cover an overview of the mine design
and layout for both BMT and Peg Fork, as well as the geology, biology and water
quality data gathered in support of both mines and operation thus far of Peg Fork. 
I’ve extended an invite to Tom Clarke as his office is intimately familiar with our
activities pursuant to both, and I thought that they may benefit from our briefing or,
in fairness, be able to offer a regulatory viewpoint that may offer a different but
helpful perspective.  Tom will be bringing the following folks:


 
WVDEP
Tom Clarke
Jim Pierce, engineer
Cheryl Johnston, geologist
Ben Lowman, biologist


 
From my shop:
CONSOL
Katharine Fredriksen
Mark Stanley, general manager, permitting
Scott Rasmussen, director environmental services
Christy Mower, biologist and certified ecologist
Ed Fanning, senior permitting engineer
Keith Bartley, senior mine engineer


 
I was not planning to bring a lawyer along given the technical nature of our
discussions, but if you plan to have one present please let me know and I can
arrange to have our in house counsel accompany us.  Completely your call.  I don’t
want to bore them too much J


 
My crew will all arrive into the airport Thursday morning around 8am, and will
shuttle directly to your office (assume you’re located at 1650 Arch St).  we should be
there by 9am, barring any flight challenges, but I will keep you posted if we
encounter any.







 
I think we will have a very good informal, open technical exchange with all of the
right folks in the room.  If we tee up any questions that need further redress, we can
identify a means to achieve that and a time by when.  I would also like for us to talk
at some point before we depart about coordinating with the other federal and state


agencies.  The interagency task force that was scheduled for the 21
st
 I understand


has been moved to the 20
th


, but still in Charleston.  That may be an opportunity, or
we may need to circle the wagons separately.  We can talk further Thursday.  


 
Looking forward to seeing everyone!


 
k


"This communication, including any attachments, may contain confidential and
privileged information that is subject to the CONSOL Energy Inc.'s Business
Information Protection Policy. The information is intended solely for the use of
the intended recipient(s). If you are not an intended recipient, you are
prohibited from any use, distribution, or copying of this communication. If you
have received this communication in error, please immediately notify the
sender and then delete this communication in its entirety from your system." 





